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T Oo 
THE RIGHT HONOURABLE 


WILLIAM LORD MANSFIELD, 


LORD CHIEF JUSTICE OF ENGLAND: 


Mx LoRD;, 
Bes that your lordſhip will per- 
mit me to adorn this perform- 

ance by inſcribing it to your name 
and that you will excuſe an ambi- 
tion to which I am led ſo naturally 
by my ſubject. 

A's | y 


iv DEDICATION, 
Raiſed by your abilities 0 that 
illuſtrious ſtation which holds a 
middle place between the King and 
the ſubject, you teach government 


to retain its force, and the people 


; 
! 


to reſpect it. You perceive, with 
the happieſt diſcernment, what be- 
longs to prerogative and to liberty : 


the former you allow not to grow 
into tyranny, nor the latter to de- 


generate into licentiouſneſs. 


The guardian of a conſtitution, 
the moſt ſriendly to the rights of 
men, and of laws, which, though 


the 


DEDICATION. y 


the moſt perfect in Europe, are 
every day improving, you enjoy a 
fituation the moſt reſpectable, and 
which affords a full ſcope to your 


capacity and talents. 


Impreſſed with veneration for 
: your office and character, I ſhould 
never have preſumed to preſent 
this treatiſe to your lordſhip, if I 
thought, that it inculcated any ſen- 


timents unfavourable to the free- 


dom of our government, or which 


a citizen ſhould bluſh to acknow- 


ledge, The execution of it may, 
A 3 | indeed, 


iv DEDICATION, 


indeed, be defective; the inten- 
= tion, I truſt, is honourable. 


I am, with the moſt perfect reſ- 
pect, 
My lord, 
Your lordſhip's 


moſt obedient 


and moſt humble ſervant, 


London, 
Jan. 1770. 


GILBERT STUART. 


ADVERTISEMENT. 


HERE is no ſubje& more inter- 
eſting to a native of Great Bri- 


tain, and none that leads to diſcoveries 
more curious or important, than an 
inquiry concerning the antiquity of our 
laws and conſtitution. Our hiſtorians, 
however, have very ſeldom attended to 
it. They deſcribe the conduct of ge- 
nerals, the valour of armies, and the 
conſequences of victory and defeat; but 
the manners and way of thinking of our 


anceſtors they have neglected, as un- 
worthy of remark, or incapable of or- 
nament. 


Our antiquaries have diſplayed much 
critical knowledge, but the ſpirit of cu- 
ſtoms and of laws eſcapes their penetra- 

A 4 tion. 


vii ADVERTISEMENT. 


tion. They often throw together their 
materials without arrangement ; they 
are often unable to reaſon from them; 
and, forgetting that the human mind 
advances in a progrels, they aſcribe to 
rude ages the ideas and fentiments of 


their own times. 


The foundation and principles of the 
Anglo-Saxon conſtitution, are to be 
found, it 1s thought, in the inſtitutions 
and manners of the ancient Germans ; 
and it is in theſe that the author of the 
following difſertation has endeavoured 
to inveſtigate them. Nations renounce 
not all at once the ideas and uſages to 
which they have been accuſtomed ; and 
though ſome fi erences may be intro- 
duced by a conqueſt, or a change of ſi- 
tuation, yet the fabries of policy that 
are then erected muſt bear ſome reſem- 
blance to former eſtabliſnments. 


ADVERTISEMENT, ix 


A peculiarity, which he had occaſion 
to obſerve concerning property among 
the Germans, ſuggeſted to him the lead- 
ing ſentiments that he has employed in 
this eſſay. From the conceptions of our 


anceſtors in relation to this article, from 
the ſpirit of independence, and the con- 
nection of Prince and Retainer, he has 
been enabled (if he does not deceive 
himſelf) to exhibit in a new light that 
ſyſtem of laws, and thoſe conſtitutions, 
which the conquerors of Rome eſtabliſh- 
ed in the countries where they ſettled. 


But though ſome things that are new, 
and perhaps not unimportant, may oc- 
cur in theſe papers, yet will there be 
much neceſſity for the candour and in- 
dulgence of the reader. The ſubject is 
of great dignity; a dark antiquity has 
removed it from remark; and many wri- 


ters of character have added to its ob- 


ſcurity 


x ADVERTISEMENT: 


ſcurity by their gloſſes and conjectures. 


The author is confcious of the little 
force and ability with which he has 


been able to conceive and to expreſs his 
ſentiments ; and he delivers them to the 


public with fears and wiſhes. 


Edinburgh, April 1768. 
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Of the Ancient Inhabitants of Ger- 
many and Britain. 


SECTION I. 


A general deſcription of the Germans. 
O circumſtance in the hiſtory 
of mankind is more ſtriking 


N than the progreſs of manners. 
When hunting and fiſhing are the me- 
thods which men employ to maintain 
themſelves, ſociety conſiſts of a few in- 
dividuals, whom their neceſſities have 
taught to unite. A little experience in- 
forms them of the places moſt favour- 


able for game at particular ſeaſons ; and 
B theſe, 
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theſe, rendered commodious by the e- 
rection of huts, acquire an additional 
value by being frequently viſited. When 
fixed to a certain territory, their ſub- 
ſiſtence becomes leſs precarious, their 
views are extended, and improvements 
are made. The prey which at firſt they 
ſurprized by dexterity, or bore down 
by force, they ſecure by art. Animals 
are tamed, and the paſtoral way of life 
commences. In this age of manners, 
they paſture their cattle on the grounds 
occurring to them; preſent poſſeſſion 
being the title by which they occupy 
fields in which none acknowledge a 
property. Convenience increaſing with 
the means of life, population advances, 
and the art of agriculture is diſco- 


vered. 


The general ſpirit of the age of 
agriculture is very different from that of 
thoſe which preceded it. When men 
live by game, they confine their atten- 


tion, and divide their numbers, to pro- 


cure it. In an age, however, when ad- 
I vantages 
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vantages reſult from their union, they 
herd into bodies, and ſubject themſelves 
to laws. Tribes are then formed, and, 
ſenſible of their ſtrength and reſources, 
turn their views around them. Emula- 
tion, and the pride of ſuperiority, in- 
duce them to contend with each other: 
wars begin; and men carry to the high- 
eſt pitch the virtues of valour, and love 

of liberty. | 
At this ſtate of ſociety the ancient 
Germans had arrived; and, unattracted 
by all thoſe objects which are the care 
of a poliſhed nation, the extent of ter- 
ritory, the improvement of arts, or the 
enlargement of commerce, they placed 
at once their buſineſs and amuſement 
in ſcenes of death and deſtruction. A- 
midſt the heat and alarm of battles, 
they ſought that renown, which, conſi- 
dered alone as honourable, was the end 
their education conſulted, and their am- 
bition aſpired to. The chace, the paſſ- 
ing of rivers loaded with arms, the 
bearing of cold, fatigue, and hunger, 
B 2 were 


j 
3: 


Jl 
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were the hard leſſons of their infancy 
and youth ; arms, bloodſhed, and de- 
vaſtation, the firſt objects (1) to which 
they were accuſtomed. Hardened in 
their bodies, bold and magnanimous in 
their tempers, they were conducted, at 
the military age, to the public aſſem- 
blies of their country; and there, ha- 
ving dedicated their lives to military 
glory, were adorned (2) with the ſhield 
and the framea, and admitted to an in- 
timacy and level with all the warriors 


(1) Cafar de Bell. Gall. lib. 6. c. 21. Vita omnis in 
venationibus, atque in itudiis rei militaris confiſtit : ab 
parvulis labori ac duritiz ftudent. Tacit. de Mor. 
Germ, c. 4. Tolerare frigora atque inediam cœlo ſo- 
love aſſueverunt. Mela, ib. 3. c. :, Maximo frigore 
nudi agunt, antequam puberes ſint: et long iſſima apud 
eos pueritia ef}, Nandi non patientia tantum illis, 
ſtudium etiam eſt. Tacit. Hi. lib. 4. c. 12. Erat et do- 
mi delectus eques, præcipuo nandi ſtudio, arma equoſ- 
que retinens, integris turmis, Rheaum perrumpere. 


(2) Tacit. de M. G. c. 12. Sed arma ſumere non ante 
cuiquam moris, quam civitas ſuffecturum probaverit. 
Tum in ipſo concilio vel principum aliquis, vel pater, 
vel propinquus, ſcuto frameaque juvenem orvant. Hac 
apud illos toga, hic primus juventz honos : ante hoc 
domus pars videntur, mox reipublicz, 

of 
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of their tribe. The rank conferred on 
them, the emulation of the acts of their 
anceſtors, which on this occaſion would 
be ſet before them, the honour of their 
nation, the rivalſhip of their equals, the 
hopes of renown, all conſpired to inflame 
their minds with the moſt generous ar- 
dour to excel. 

In this critical ſeaſon, when their 
minds beat higheſt with the proſpects of 
glory, the cuſtom of their country ran- 
ged them under the banners (3) of ſome 
diſtinguiſhed hero, who led them forth 
to ſignalize their impetuous courage by 


(3) Ceſar de B. G. lib. c. 23. Civitatibus ma- 
xima laus eſt, quam latiſſimas circum fe vaſtatis finibus 
ſolitudines habere. Hoc proprium virtutis exiſtimant, 
expulſos agris finitimos cedere, neque quemquam pro- 
pe audere conſiſtere: ſimul hoc ſe fore tutiores arbi- 
trantur, repentinæ incurfionis timore ſublato. La- 
trocinia nullam habent - infamiam, quæ extra fines cu- 
juſque civitatis fiunt; atque ea juventutis exercendz, 
ac defidiz minuendz cauſa fieri prædicant. Mela, 
lib. 3. c. 3- Bella cum finitimis gerunt, cauſas eo- 
rum ex libidine accerſunt : neque imperitandi prola- 
tandique quæ poſſident, (nam ne illa quidem enixe co- 
lont), ſed ut circa ipſos quæ jacent vaſta ſint. Jus in 
viribus habent, adeo ut ne latrocinii quidem pudeat,— 

B 3 com- 
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committing ſpoil and robbery on the 
adjoining tribes, Here, the ambitious 
youth, learning obedience to command- 
ers, tempered their ferocity ; here, prac- 
tiſed in ſucceſs, or grown wife from 
defeat, were formed thoſe generals to 
whom a free and independent people 
could ſubmit their fortunes. Spreading 
deſolation and folitude around the terri- 
tories of their nation, they extended its 
renown and their own; and a mutual 
confidence being produced betwixt fol- 
diers and commanders, they became 

fitted for more illuſtrious exploits. 
Every mark of honour, and tribute of 
Praiſe, which a rude people can invent, 
were laviſhed on the memorable few, 
who, braving ſuperior dangers, had ri- 
ſen to the higheſt eſtimation. To be 
moſt reſpected at entertainments, to 
drink the ofteneſt, to have their acts re- 
cited (4) to an applauding multitude, to 
receive the greateſt portions of territory, 
to 


(4) Mela, bb, 2. t. 1. Inter epulas quot quiſque 
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to ſpeak firſt in the public councils of 
the ftate, to be ſurrounded (5) with the 
greateſt number of wives ; theſe were 
the diſtinctions they attained. Nor 
was their fame confined to their own 
tribe: foreign ambaffadors (6) crouded 
to give tnem honours and preſents, 
But to be conſtantly attended by a cho- 
ſen band (7) of retainers, who, forget- 

ful 


ir-erfecerit referre, lætiſima et frequentiſſima mentio : 
biniſque poculis, qui plurimos retulere, perpotant. Is 
inter Auchetas honos præcipuas eſt, See alſo Herod, 
&b. 1. & 4. 


(s) Tacit. de M. G. c. 11. — prout nobilitas, prout 
decus bellorum, prout facundia eſt, audiuntur,——d. 
6. 18.--Siagulis uxoribus contenti ſunt, exceptis admo- 
dum paucis, qui non libidine, ſed ob nobilitatem, plu- 
cimis nuptiis ambiuntur. 


(6) Id. c. 13. Nec ſolum in ſua gente cuique, ſed 
apud finitimas quoque civitates id nomen, ea gloria eſt, fi 
numero ac virtute comitatus emineat; expetuntur enim 
legationibus, et muneribus ornantur. — Id. c. 15. Gau- 
dent pizcipue finitimarum gentium donis, quæ non modo 
a fingulis, ſed publice mittuntur: electi equi, magna ar- 
ma, phalerz, torqueſque. 


, (7) E. e. 13. Magna et comitum æmulatio, qui- 
bus primus apud principem ſuum locus: et principum, | 
B 4 cui 
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ful of every other tie, were attached to 
their intereſt with the moſt unſhaken fi- 
delity, was their chief dignity. Theſe 
were the guardians of their perſons and 
reputation, and ſhared equally their 
proſperity and toils. Had a chieftain 
met death in the field, his followers, 
thinking it mean (8) to ſurvive him, 
and ſeek glory under another maſter, 
turned their ſwords againſt themſelves, 
making it a point of honour to give that 
laſt proof of their attachment and affec- 
The greateſt infamy, on the contrary, 
was connected with cowardice. A peo- 
cui plurimi et acerrimi comites. Hac dignitas;—he vi- 
res, magno ſemper eleftorum juvenum globo circum- 
dari, in pace decus, in bello præſidium. Cæſar, lib. 6. 
c. 15. — eorum ut quiſque eſt genere copiiſque ampliſſi- 


mus, ita plurimos circum fe ambactos clienteſque ha- 
bet. 


8) Ce/ar, Ab. 3. 6. 22,—Soldurios adpellant: quo- 


rum hc eſt conditio, uti omnibus in vita commodis una 
"_ 


cum his fruantur, quorum ſe amicitiz dediderint: fi 
quid iis per vim accidat, aut eundem caſum una ferant, 
aut fibi mortem conſciſcant, Neque adhuc hominum 
memoria repertus eſt quiſquam, qui, eo interfecto, cujus 
fe amicitia devoviſſet, mori recuſaret. 


ple 
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ple to whom nothing appeared valua- 
ble but the military virtues, to whoſe 
intereſt nothing was more prejudicial 
than the want of refolution, and to 
whom every art and ſcience which add 
convenience and embelliſhment to life, 
were unknown, could not but eſteem it 
as the greateſt crime. Arraigned before 
their civil tribunal by the public magi- 
ſtrate, the timorous and unwarlike, co- 
vered with ſhame, and glowing with 
confuſion in the preſence of ſo many 
illuſtrious warriors, were doomed to the 
moſt inglorious death, as a burden (9) 
and nuiſance to the ſtate. 

Nor was it a {mall incitement to their 
valour, that their armies conſiſted of fa- 
milies and relations, who confederated 
into particular bodies. For the force, 
not only of natural affection, but the 
defects even of civil government in thoſe 
early ages, linked individuals in the clo- 


(9) Tacit. de M. G. c. 12. Licet apud concilium accu- 
ſare quoque, et diſcrimen capitis intendere. Diſtinctio 
pœnarum ex delicto. Proditores et trans fugas arboribus 
ſuſpendunt; ignavos, et imbelles, et corpore inſames, 

cœno ac palude, injecta inſuper crate, mergunt. 
ſeſt 
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{eſt union, for the purpoſes of defence and 
revenge. Their wives too, and children 
(10), following to the camp, ſurround- 
ed them in waggons : ſo that the loſs 
of a battle involved in it the loſs of eve- 
ry thing they valued. Impelled by the 
moſt powerful motives, no courage was 
more impetuous than that of the Ger- 
mans; no enemy more terrible. | 

But the circumſtances which ſhow, 
and perhaps indulged moſt their fero- 
cious and independent character, were 
the religious ſentiments they entertain- 
ed. On this head it may be proper to 
ſay ſomething of the qualifications inti- 
tling to their paradiſe, and of its (11) 
pleaſures. 


The 


{10) Tacit. de M. G. c. 7. Quodque præeipuum fortitu- 
dinis incitamentum eft, non caſus, nec fortuĩta congloba- 


tio turmam aut cuneum facit, ſed ſamiliz et propinquita- 


tes, et in proximo pignora: unde ſeminarum ululatus au- 


diri, unde vagitus infantium. Cæſar, lib. 1. c. 51.—O- 
mnem aciem ſuam rhedis et cartis circumdederunt; ne 
qua ſpes ia fuga relinqueretur. Eo mulieres impoſue- 
runt.— | 

(11) The reader who would be fully informed on 
this ſubjet, may conſult the Edda Iland.; Sar. 


Gram. lib. 1. && 2.; Bartholin, de Cau/. Contemp. a 
Dan. 
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The free-born, if they fell by the 
ſword, were to be admitted to the hall 
of Odin, the ſeat of the bleſſed. Slaves, 
(12) unleſs they had voluntarily killed 
themſelves from the intention of aceom- 
panying their maſters, were entirely ex- 
cluded from it, Nor had thoſe (13) 
who died of age or diſeaſe any claim 40 
that privilege. Had a celebrated vrar- 
rior fallen in battle, or put himſelf to 
death in the gaiety and exultation of his 
ſpirit, his friends often ſlew themſelves 
from an ambition to attend him; it be- 
ing accounted moſt glorious to go to O- 


Dan. Mort. lib. 1. c. 4. & Ab. 2. c. 7. 10.; Keyſer, 
Antig. Seleck. Septent. et Celt. c. 2. and Pelloutier, Hi- 
faire des Celtes, tom. 2. 


(12) Non humile obſcurumve genus, non funera plebis 
Pluto rapit, vileſque animas, ſed fata potentum 
Im; licat, et claris complet Phlegethonta figuris, 
Saxe Gram. lib, 2. 


(13) Hence it was faid of the Cimbri, and it is appli- 
Table to all the German nations, Cimbri læti perire in 
bello, ia morbo cum lamentis ;” Paul, Diar. Hiſt. Miſe. 
bd. 5. 


din 
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din in a croud. Even the women (14) 
were for ever to be ſhut out from happi- 
neſs, if they mounted not the piles, 
and were conſumed with the bodies of 
their huſbands. Odin himſelf came 
forth to meet thoſe who had died nobly, 
or deputed his virgins (15) to that pur- 
poſe. In proportion to the number 
and dignity of thoſe ſlain by a hero, 
was the honour of his reception and 
treatment ; for all thoſe who had ſunk 
under his proweſs, whether kings or 
nobles, were to act as his ſlaves and at- 
tendants. To what a height muſt the 


(14) Mela, lib. 2. c. 2. Ne feminis quidem ſegnis eſt 
animus, Super mortuorum virorum corpora interfici ſi- 
mulque ſepeliri, votum eximium habent : et quia plures 
ſimul ſingulis nuptæ ſunt, cujus id fit decus, apud judica- 
turos magno certamine affectant. Moribus datur, ellque 
maxime lztum, cum in hoc contenditur, vincere. Mœ- 
rent aliæ vocibus, et cum acerbiſſimis planctibus efferunt, 
Cicero, Tuſcul. Diſput. lib. 5. c. 27. Mulieres vero in In- 
dia, cum eſt cujuſvis earum vir mortuus, in certamen 
judiciumque veniunt, quam plurimum ille dilexerit ; plu- 
res enim ſingulis ſolent eſſe nuptz. Quæ eſt victrix, ea- 
læta, proſequentibus ſuis, una cum viro in rogum impo- 
nitur : la victa mcefta diſcedit. 


(15) The Yaltyrie : See Bartholinus, as above cited, 


virtues 
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virtues of valour and love of liberty, 
have prevailed in thoſe nations ! 

Swine's fleſh was the food with which 
they regaled themſelves in this bliſsful 
region : ale or mead, from the ſkulls 
of their enemies, was their delicious 
beverage : and a total oblivion of paſt 
misfortunes allowed them the fulleſt en- 
joyment of theſe pleaſures ; pleaſures, 
ſuggeſted by the intemperance, and paſ- 
ſion of revenge, inſeparable from the 
ſtate of the barbarian. To drink wine, 
and (16) to know what paſſed on the 
earth, were the prerogatives of Odin. 
When not employed in feaſting, they 
exerciſed themſelves in combat. The 
valhalla, or hall, had 550 gates, and 
out of each 800 heroes might ſally to 
the place of action, where they ambi- 


(16) The manner in which Odin was ſuppoſed to re- 
ceive his intelligence is extraordinary : © Corvi duo e- 
Jus infidentes humeris, in aures ipſi ſuſurrant omnia quæ 


vident vel audiunt. Hi vocantur Hugin cogitatio, et Mu- 


ninn memoria, Has primo diluculo emittit Odinus, ut 
totum pervolent mundum, et circum tempus prandii re- 
vertantur; inde de multis certior redditur ;” Edda Hand. 
34+ ap. Rudbeck, Atlant. tom. 2. p. 352. 


tiouſly 
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tiouſly emulated the exploits of their 
paſt lives. And the ſlain in theſe en- 
counters, being immediately reanimated 
| by magical incantation, battles, fought 
| without hurt, were renewed without 
| | number. Such, they imagined, were 
| 


the pleaſures of the happy ! So natural 


is it for a rude people to fancy, that the 
[| Joys (17) which they loved when alive, 
| ſhould be their reward after death. 
| When attending to theſe matters, and 
to the form of government of the Ger- 


' (17) The Laplanders, (wid. Scheffer. Lappon.), and 
4 other barbarous nations, are fo convinced of this notion, 
that they bury his bow and arrows with the defunct. 
How beautifully does the pencil of Virgil illuſtrate this 
* thought, in his deſcription of Elyſium ! 


Pars in gramineis exercent membra palzftris ; 
Contendunt ludo, et fulva luctantur arena: 
Pars pedibus plaudunt choreas, et carmina dicunt. 
S = * * * * . * 
ö ® ö * 
Stant terra defixz haſlz, paſſimque ſoluti 
Per campum paſcuntur equi, quæ gratia curruum 
Armorumque fuit vivis, quæ cura nitentis 
Paſcere equos, eadem ſequitur tellure repoſtos. 
LEneid. (5b, 6. 


mansz 
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mans, one ceaſes to (18) wonder at the 
encomiums which ancient authors have 
paid to their valour. The Romans had 
never attacked an enemy which oppo- 
ſed them with more firmneſs, or redu- 
ced their armies to greater extremities, 
With every other people they contended 
for dominion or glory : with the Ger- 
mans they fought for ſafety. The moſt 
illuſtrious commanders, with legions in- 
ured to war, and practiſed in diſcipline, 


(18) Seneca, lib. 1. de Tra, c. 11. Germanis quid eft 
animoſius ? quid ad incurſum acrius ? quid armoram cu- 
pidius ? quibus innaſcuntur, innutriunturque; quorum 
unica illis cura eſt, in alia negligentibus. Quid indurs- 
tins ad omnem patientiam ? ut quibus magna ex parte 
non tegumenta corporum proviſa funt, non fuffugia ad- 
verſus perpetuum cœli rigorem. Mela, lib. 3. c. 3.—[m- 
manes ſans animis atque corporibus, et ad inſitam ferita- 
tem vaſte utraque exercent, bellando animos, corpora 
adſuetudine laborum. Quintilianus, declam. de Cimbris : 
ec minus animorum immanitate, quam corporum bel- 
luis ſuis proximi. Florus, lib. 2. c. 4.—Animi ferarum, 
corpora plus quam humana erant. And Lacan, lib. 1, 
Certe populi, quos deſpicit arctos, 

Felices errore ſuo, quos ille timorum 
Maximus, haud urget leti metus; inde ruendi 
In ferrum mens prona viris, animæque capaces 
Mortis, et ignavum rediturz parcere vitæ. 


Were 
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were unequally matched with bands of 
heroes, who, deſpiſing every appearance 
of danger, and every hope of life, 
ſought only an honourable death. I ap- 
peal (19) to the ſtruggles of Marius in 
Italy, to thoſe of Cæſar in Gaul, and 
thoſe of Druſus, Tiberius, and Germa- 
nicus, in Germany. I appeal to the ex- 


(19) Tacitus, de M. G. c. 37. gives the following ſhort 
abſtract of German hiſtory: Sexcentefimum et quadra- 
geſimum annum urbs noſtra agebat, cum primum Cimbro- 
rum 'audita ſunt arma, Czcilio Metello ac Papirio Car- 
bone coſſ. Ex quo fi ad alterum Imperatoris Trajani 


conſulatum computemus, ducenti ferme et decem anni 


colliguntur. tamdiu Germania vincitur. Medio tam longi 
Zvi ſpatio, multa invicem damna. Non Samnis, non Pceni, 
non Hiſpaniz, Galliæve, ne Parthi quidem ſæpius admonue- 
re; quippe regno Arſacis acrior eſt Germanorum libertas, 
Quid enim aliud nobis quam cædem Craſſi, amiſſo et ipſe 
Pacoro, infra Ventidium dejectus oriens objecerit ? At Ger- 
mani Carbone, et Caſſio, et Scauro Aurelio, et Servilio 
Czpione, M. quoque Manlio fuſis vel captis, quinque 
ſimul conſulareis exercitus populo Romano; Varum treſ- 
que cum eo legiones etiam Cæſari abſtulerunt. Nec im- 
pune C. Marius in Italia, divus Julius in Gallia, Druſus, 
ac Nero, et Germanicus, in ſuis eos ſedibus perculerunt. 
Mox ingentes C. Cæſaris minz in ludibrium verſæ. Inde 
otium, donec occaſione diſcordiæ noſtræ et civilium armo- 
rum, expugnatis legionum hibernis, etiam Gallias affec- 
tavere : ac rurſus pulſi inde, proximis temporibus trium- 
phati magis quam victi ſunt,” 

ample 
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ample of the Romans ; who, at a time 
when their power was higheſt, infrin- 
ged their conſtitution from the dread of 
theſe barbarians, making it a law, that 
the prieſts (20) and ſuperannuated ſhould 
not be exempted from bearing arms 
in the event of a German or Gaulic 
tumult. | 

What ſeems moſt remarkable, even 
ſuperſtition, which at all times, but 
more eſpecially in rude and ignorant 
ages, takes ſo durable a hold of the hu- 
man mind, had not force to make them 
think with reſpe& of their deities. So 
ſtrong was their martial ſpirit and inde- 
pendence ! Some German nations told 
Cæſar (21), that they were inferior only 
to the Sue vi, to whom even the im- 
mortal gods were unequal.” And 
. warrior in Saxo (22) ſcruples not to 
challenge 


(20) Plutarch. in vit. Marcel. et Camil, 
(21) Cæſar, lib. 4. c. 7.— Seſe unis Suevis concedere; 
quibus ne dit quidem immortales pares eſſe poſſint :— 


(22) Et nunc ille ubi fir, qui vulgo dicitur Oehin 
Armipotens, uno ſem 5 contentus ocello ? 
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challenge his ſupreme deity to eampbart. 
Animated by example, and direſted 
by the inſtitutions and religion of his 
country, the German turned the whole 
power of his mind, to overcome thoſe 
terrors which are felt ſo naturally at the 
thoughts of diſſolution, and, filled at 
the ſame time with the higheſt notions 
of liberty and independence, was ca- 
pable of acts of the moſt deſperate va- 
lour : while in poliſhed umes (23) men 
ſtirred 


Si potero horrendum Friggz ſpectare maritum, 
Quamtumeunque albo clypeo fit tectus, et altum 
Flectat equum, Lethra nequaquam ſoſpes abikit ; 
Fas eſt belligerum bello proſternere divum. 
Saxo Gram. lib. 2. 

(23) There is an elegant paſſage in Tully, which k 
am inclined to tranſcribe, as it illuſtrates this argument : 
% Atque in primis meditemur illud, ut hæc patientia dolo- 
rum, quam ſæpe jam aniz intentions dixi eſſe firmandam, 
in omni genere ſe zquabilem przbeat. Szpe enim mul- 
ti, qui aut propter victoria cupiditatem, aut propter glo- 
riz, aut etiam ut jus ſuum et libertatem tenerent, vulne- 
ra exceperunt fortiter et tulerunt, iidem oma contentions 
dolorem morbi ferre non poſfunt. Neque enim illum 
quem facile tulerant, ratione aut ſapientia tulerant, ſed 
ſtudio potius et gloria, Itaque barbarĩ quidam et im- 
manes ferro decertare acerrime poſſunt: zgrotaze virili- 
ter 
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ſtirred by other views, and accuſtomed 
to ſofter manners, place no longer any 
Pride in the contempt of death, and give 
themſelves up, on its proſpect, to alarm 
and perturbation. | 


CT vn 


The ſame fuljedt continued. 


HE Germans were not leſs remark- 
able for their moral character 
and inſtitutions. Exiſting in an age of 
rude manners, before individuals had a 
property in land, and before the diſad- 
vantages attending the barter of com- 
ter non queunt. Græci autem homines non ſatis animo- 
fi, prudentes, ut eſt captus hominum, ſatis hoſtem adſpi- 
cere non poſſunt, eidem morbos toleranter atque huma- 
ne ferunt. At Cimbri et Celtiberi in prœliis exſultant, la- 


mentantur in morbo ; nihil enim poteſt eſſe æquabile, quod 


non & certa ratione proficiſcatur.” Dip. Taſcul. lib. 2. 
. 27. | 


C 2 modities 
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(23) There is an elegant paſſage in Tully, which I 
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| ter 
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ter non queunt. Græci autem homines non ſatis animo- 
ſi, prudentes, ut eſt captus bominum, ſatis hoſtem adſpi- 
cere non poſſunt, eidem morbos toleranter atque huma- 
ne ferunt. At Cimbri et Celtiberi in prœliis exſultapt, la- 
mentantur in morbo ; nihil enim poteſt eſſe æquabile, quod 


non à certa ratione proficiſcatur Dip. Taſcul. lib. 2. 
c. 27. 
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modities had impreſſed the metals (r) 
with a mark of value, their wants were 
few, and eaſily gratified. Rich in the 
liberty they enjoyed, they knew no 
wiſhes beyond the ſimple produce of the 
earth ; no luxury, which was not afford- 
ed by the animals they tamed for their 
ule, or hunted in their foreſts ; no con- 
venience, which they found not in the 
huts, or coverings, which defended 
them from the weather. Ignorant of 
all thoſe diſtinctions which refinement 
and civility make known to mankind, 
they were ftrangers to the pride of fa- 
mily and poſſeſſions, and to the mean- 
neſs and ridicule inſeparable from a di- 
vided labour and particular profeſſions ; 
and living entirely at large, and on a 
footing of equality, paid no reſpe& but 
to merit; and incapable of fraud and 
circumvention, poſſeſſed a greatneſs and 


(1) Tacit. de M. G. c. 5. Argentum et aurum propitii 
an irati dit negaverint, dubito.—Ne armentis quidem fuus 
honor, aut gloria frontis. numero gaudent. eæque ſolæ et 
gratiſſimæ opes ſunt. 

extent 
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extent of mind, which are not generally 
attained in more advanced ages. 

They were courteous to each other, 
ſincere in their dealings, faithful to their 
word, and firm to their attachments. 
The uſe (2) of riches had not taught 
them to deceive. They were hoſpitable 
beyond all nations; and not only e- 
ſteemed it diſhonourable to deny admit- 
tance to a gueſt (3), but made it the 
object of puniſhment, Nor was their 
care limited to their own nation : they 


(2) Tacit. Annal. 13. c. 54.—** Nullos mortalium armis 
aut fide ante Germanos efſe.”— The Roman Emperors 
were in uſe to have a guard of Germans on account of 
their fidelity. Tacit. An, 1. c. 24.; 13. c. 18. and 15. 
c. 58. 


(3) Quicunque hoſpiti venienti tectum aut focum nega- 
verit, trium ſolidorum inlatione mulftetur—Si in cauſa 
privata iter agens, ad Burgundionis domum venerit, et 
- hoſpitium petierit, et ille domum Romani oſtenderit, et 
hoc potuerit adprobari, inferat illi cujus domum oftende- 
rit, ſolidos tres: et mulctæ nomine, ſolidos tres. Leg. 
Zurgund. ap. Lindenbr. p. 282. Convictibus et hoſpitiis 
non alia gens effuſius indulget. Quemcumque morta- 
um arcere tecto, nefas habetur. pro fortuna quiſque 
apparatis epulis excipit. Tacit. de M. G. c. 21. 


C 3 extended 
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extended it to the travellers (4) who 
might paſs through their country, ſet- 
ting aſide a diviſion of the publie grain 
and treaſure for their entertainment. 
And what ſhows a refinement (5) not 
to be expected from barbarians, they 
made it a law to proſecute, with greater 
rigour, the murder of a ſtranger, than 
of a citizen. Gentle in the exetciſe of 
power, their ſlaves and inferiors felt not 
their ſeverity. Mild in the treatment of 
criminals, they forgot not the modera- 


(4) Damaſcen. de M. Gent. Moſyni frumentum quod 
ipſis ex agris provenit, æqualiter diſtribuunt, partemque 
inde aliquam in commune conferentes pro peregrinis ad- 
venĩentibus.—Prayſii vicinos fame afflictos alimento ſub- 
levant.“ Cx/ay, lib. 6. e. 23. © Hoſpites violate, fas non 
putant: qui, quaque de cauſa, ad eos venerint, ab inju- 
ria prohibent, ſanctoſque habent; iis omnium domus pa- 
tent, victuſque communicatur.” The Indians were alſo 
extremely hoſpitable: * Conſtituti ſurit apud Indos,” 
f, Diodorus Sicubus, Ib. 2. c. 42. * advenarum præſecli; 
qui ne quid injuriæ patiantur, accurate provident. Si quis 
illorum ægrotat, medicos adhibent, aliamque curam im- 
pendunt, et mortuum ſepulturæ tradunt. Quicquid ab eo 
relictum eſt peculii, propinquis reſtituunt.” 

(5) Damaſcen. de Mor. Gent. Graviorem petham apud 
Cel tas luit, qui peregrinum, quam qui civem interemerit : 
ile enim morte multatur, hic exilio. 


tion 
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tion and equity which attend on liber- 
*7. Their fierceneſs was corrected with 


exact juſtice, They were unacquaint- 
ed with that ſofter luxury which more 
delicious climates introduce into ſocie- 
ty, and neither indulged a plurality of 
wives, nor prohibited their women to 
attend them to the field, to aſſiſt in their 
councils, and to be uſeful and active in 
the different occupations which employ- 
ed them. For gallantry (6) accommo- 
dating every thing to the ſtandard of plea- 
ſure, had not yet turned the ſex from 


(6) The connection with the ſex is a capital circum- 
ſtance in the diſtiation of manners, Lycurgus, to pre- 
vent improvement in Sparta, made a community of 
wives. When Genghizcan would poliſh a certain tribe 
of the Tartars, he obſerved the contrary conduct, and 
. puniſhed adultery with death. The Greeks and Romans, 
becauſe reſerved in this article, arrived lowly at refine- 
ment, Thus, in ages otherwile cultivated, Socrates lent 
his wife Xantippe to Alcibiades, and Cato parted with 
Marcia to Hortenſius.— Cato Hortenſio roganti Mar- 
ciam ſuam noſtra tate tradidit, ſecutus veterem Roma- 
norum Cconſuctudinem,” Strabs, Ib. 11. | 

+ Rd buſineſs, 
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buſineſs, or made it the object of a crimi- 
nal voluptuouſneſs. Vice, in thoſe ſim- 
ple and virtuous times, had not lifted her 
head in triumph over innocence. Am- 
bition had not intruded into the place of 
modeſty ; nor were the poor cruſhed un- 
der the proud oppreſſion of the rich. A 
waſteful expence had not put to ſhame a 
temperate frugality : a jarring of in- 
tereſts had not oppoſed itſelf to concord 
and union ; nor was a precarious juſtice 
(7) to be bought from the corrupted tri- 
bunals of judges. The ignorance (8) 
of crime was a firmer preſervative to 
their manners, than to other nations the 
ſtrictneſs of law, and the knowledge of 
virtue, 

(7) Juin. lib. 2. c. 2. Juſtitia gentis ingeniis culta, 
non legibus. Aurum et argentum non perinde ac re- 
liqui mortales appetunt.— Hæc continentia, illis morum 
quoque juſtitiam edidit, nihil alienum concupiſcentibus. 
Quippe ibidem divitiarum cupido eſt, ubi et uſus. 

(8) Prorſus ut admirabile videatur, /ays the ſame au- 
ther, hoc illis naturam dare, quod Græci longa ſapien- 
tium doctrina, preceptiſque philoſophorum conſequi ne- 
queunt ; cultoſque mores incultz barbariz collatione ſu- 
perari. Tanto plus in illis proficit vitiorum ignoratio, 
quam in his cognitio virtutis. 


SECT, 
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8 E C T. IL 
Of property among the Germans. 


Roperty, ever varying with the 
ſentiments of mankind, and ever 
acting with the greateſt influence on 
manners, is at no period to be deſcribed 
with accuracy. If at preſent, when 
learning and ſcience are ſo generally 
diffuſed, the different opinions concern- 
ing it are every day the occaſion of diſ- 
pute and animoſity, how ſhall its boun- 
daries be delineated, in times which 
a remote antiquity has concealed from 
obſervation ? Senſible of the difficulty 
of this article, I preſume not but to of- 
fer a few hints on it. 
. In the firſt and ſimpleſt period of ſo- 
ciety, the age of hunters (1), property 
would 


(1) The Feuni were in this age of manners : ©* Fennis 
mira feritas, ſœda paupertas, non arma, non equi, non 
penates: 
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would be moſt confined in its extent 
and privileges. The ſkins with which 
the ſavage covered his bddy, the club 
which he uſed for defence, and the 
animal (2) he had caught by his ſwift- 
neſs, or his art, would almoſt include 
the whole of what may be ſuppoſed to 
have belohged to him. And having 
once loſt poſſeſſion of theſe, though 
contrary to his inclination, it does not 
appear, that he would retain any right 
to them. For property, having its foun- 
dation in the uſe or pleaſure accruing 
from ſubjects to their poſſeſſors, theſe 


penates: victui herba, veſtitui pelles, cubile humus. 
Sola in ſagittis ſpes, quas inopia ferri offibus aſperant. 
1emque venatus viros pariter ac feminas alit, Paſſim 
enim comitantur, partemque prede petunt. Tacit, 
„ M. G. c. 46. | 


(2) Athenezxs, lib. 11. p. 462. Hellatnicum, libro de 
gentium nomenclaturis, ſcripũſſe novi, Lybicorum No- 
madum quibuſdam, nihil aliud in bonis eſſe, quam po- 
culum, gladium, aquale : Mapalia vero ex aſphodelo iis 
tonfitui, anguſta umbræ tantum captandz gratia, quz, 
quocunque ierint, circumferant ſecum, Damaſcen. de 


N. G. Sardolibyes nullam ſupellectilem fibi parant, præ- 
ter calicem et gladium. 


ſubjects, 
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ſubje&s, no longer in poſſeſſion, nor 
operating to ſuch purpoſes, would, in 
this period, be conſidered as entirely 
detelimquiſhed, and become the prizes 
of the firſt occupant. In the age, how- 
ever, of ſhepherds, when animals are 
tamed,. and redeive. the different marks 
(3) of their proprietors, a property 
is conceived diſtinct from poſſeſſion. 
Hence, among the Scythians and Tar- 
tars (4), no crime was puniſhed more 
ſeverely than theft. In relation to land, 
in this period, the members of a tribe 


(3) Oves, ar, Diodorus Siculus, lib. f. c. 14. of a pes- 
ple in this pericd, certis diſtin notis, etiam nemine ſer- 
vante, heris ſalvæ manent. 


(4) Nollum ſcelus, Jays Juſtin, lib. 2. c. 2. of the 
Seythiers, apud eos furto gravius; quippe ſine tecta mu- 
nimentoque pecora et armenta inter ſylvas habentibus 
quid ſalvum eſſet, fi furari licetet? It was one of the 
laws of Genghizcan, That he who ftole an ox, or any 
© thing of that value, ſhould be puniſhed with death; and 
no law was more ſtrictly executed. Petis dela Croix, p,84. 
When the Germans, and other barbarians, had made 
conqueſts, the receivers of ftrayed cattle were conſidered 
as guilty of theft, and puniſhed ſeverely, if they failed to 

teſtore them within a certain time, Edi?. Theed. Reg. 
I 58. ap: Lindenb. p. 250, | 


feed 
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feed (5) reſpectively their cattle on the 
fields they find unoccupied ; and, af- 


ter enjoying a temporary property, 
leave them to be poſſeſſed again by 


others. 

In the age of agriculture, at which 
the Germans had arrived, property aſ- 
fumes other and more enlarged appear- 
ances. But in this ſtate, authors, not 
attending to the hiſtory of mankind, 

have 


(;) Mela, 1:6. 2. c. 1. Vagi Nomades pecorum pabula 
fequuntur, atque ut illa durant, ita diu ſtatam ſedem 
agunt.” Tuftix, lib. 2. c. 2. Scythis inter ſe nulli fines. 
neque enim agrum exercent ; nec domus illis ulla, aut 
tectum, aut ſedes eſt, armenta et pecora ſemper paſcen- 
tibus, et per incultas ſolitudines errare ſolitis. Uxores 
liberoſque ſecum in plauſtris vehunt, quibus, coriis im- 
brium hiemiſque cauſa tectis, pro domibus utuntur.” 
The reader may alſo conſult the deſcription of the Hunni 
and Alaui in Ammianus Marcellinut, lib. 31. c. 3. It 
was in this manner likewiſe that the patriarchs lived. See 
Gene/. ch. 13. from v. 5. to v. 12. It may be farther ob- 
ſerved in this place, that in the earlier times among the 
Romans, the grounds and paltures, which were conſi- 
dered as belonging to the public, were poſſeſſed indif- 
ferently by the flocks and herds of the vulgar, as their 
convenience or rapacity induced them, But the wants 
and wars of that people ſoon making them careful of the 
public revenue, laws were enacted, which impoſed a 
| rent 
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have perhaps failed to deſcribe it with 
preciſion. It is certain, that land is firſt 
connected with nations; and that ſome 
ages (6) neceſſarily roll away before it 
can be united, or transferred, to indivi- 
duals. The hiftory of the Germang 
will exemplify its connection in the one 
caſe, and may lead us to conjecture by 
what means it arrives at the latter; and 
how, of conſequence, the more refined 
and extended notions concerning pro- 
perty have birth in ſociety. 


rent or fine on the perſons who uſed theſe advantages. 
This matter is elegantly deſcribed by Ovid: 


« Venerat in morem populi depaſcere ſaltus: 
Idque diu licuit, pœnaque nulla fuit. 
Vindice ſervabant nullo ſua publica vulgus, 
Jamque in privato paſcere inertis erat. 
Plebis ad ÆEdiles perduQa licentia talis 
\Publicios : animus defuit ante viris. 
Rem populus recipit : mulctam ſubiere nocentes: 
Vindicibus laudi publica cura fuit.“ 
Faft. lib. 5.1. 283. 


(6) The teſpectable author of the Hiftorical Law- tracts 
does not ſeem io have attended to thele facts; (fee his Hiſt. 


of Property ;) nor are they taken notice of in the Eſſay on 
Feudal property. 
A Ger- 
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A German tribe having fixed on 2 
tract of country where to ſettle, confi- 
dered the whole as belonging to it; and 
individuals thought not of appropria- 
ting particular poſſeſſions. The eare of 
its maintenance ingroffing the firft at- 
tention of the community, à certain 
portion of territory was marked out for 
that end, and given to the one half of 
the people to be cultivated. The other 
half ſpread the glory of the nation, 
enlarged its dominion, or repelled the 
attacks of an enemy. And as they al- 
ternately relieved each other (7), the 

tribe 

(7) Cax/ar, lib. 4. c 1. ** Suevorum gens eft longe maxi- 
ma et bellicoſiſſima Germanorum omajiym. Hi centum 
pagos habere dicuntur : ex quibus quotannis fingula mil- 
lia armatorum, bellandi cauſa, ex finibus educunt. Re- 
liqui, qui domi magſerint, ſe atque illos alunt. Hi rur- 
ſus in vicem anno poſt in armis ſunt: illi domi remanent. 
Sic neque agricultura, nec ratio, atque uſus belli inter- 
mittitur.— By the way, the nation of the Suevi, allow- 
ing 2000 to every pagus, muſt have conſiſted of z o, ooo 
people. According to this rule, one might conjecture the 
populouſneſs of ancient Gaul and Germany Thus the 
Semronet, who alſo inhabited an hundred pagi, were of 


equal force with the Szewi : ©* Semnones centum pagis 
habitan:ur ;'* 
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ibe became expert both in war and 

But however natural it may ſeem, the 
attachment of nations to a particular re- 
ſidenee, follows not immediately their 
acquaintance with agriculture. For a 
German nation, though deriving its ſub- 
ſiſtenee from the products of the earth, 
yet renounced not entirely its wander- 
ing way of life. It annually removed 
to a new fituation, always alloting a 
new territory to be cultivated for its uſe. 
Shall we accaunt for this practice from 
the influence of former habitude ? or 
rather, ſeeking its foundation in politi- 
cal reaſons, aſcribe it to the fear, leſt, 
fixing to a certain ſeat, the nation ſhould 
be ſeduced to prefer tillage ta arms; left 
houſes, reared with too anxious a care, 
- ſhould miniſter to luxury; leſt diſtinc- 
tions of rank, intraduced by riches, 
habitantur ;** Tacit. ds M. G. e. 39. The Helverii, 
whoſe nation extended to four pagi, conſiſted of 8000: 


* Omnis civitas Helvetia in quatuor pages diviſa et, 
Cefar, bb. 1. c. 12. And is of the ref. 
| | ſhould 
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ſhould furniſh (8) matter of diviſion, and 
the ſpirit of commerce ſucceed to that 
of war ? 

When the fruits of their fields had 


come to maturity, the magiſtrate (9) 


(8) Char, lib. 6. c. 22,—Neque quiſquam agri mo- 
dum certum, aut fines habet proprios ; ſed magiſtratus, 
ac principes in annos fingulos gentibus, cognationibuſque 
hominum, qui una coierint, quantum, et quo loco viſum 
eſt, agri adtribuunt, atque anno poſt alio tranfire co- 
gunt, Ejus rei multas adferunt cauſas, ne adſidua con- 
ſuetudine capti ſtudium belli gerundi agricultura com- 
mutent ; ne latos fines parare ſtudeant, potentioreſque 
humiliores poſſeſſionibus expellant ; ne adcuratius ad fri- 
gora atque zſtus vitandos, zdificent ; ne qua oriatur pe- 
cuniz cupiditas, qua ex re factiones, diſſenſioneſque naſ- 
cuntur: ut arimi æquitate plebem contineant, quum 
ſuas quiſque opes cum potentiſſimis zquari videat. 1d. 
lib. 4. c. 1.—Neque longius anno remanere uno in lo- 
co, incolendi cauſa, licet.—Tacit. de M. G. c. 26. Ar- 
va per annos mutant, et ſupereſt ager. And Horace ſays 
of the Getrs, lib. 3. ad. 24.,—Nec cultura placet lon- 
gior annua. | 


(g) Diedorus Siculus, lib. 5. c. 34. remarks of a nation 
in Spain. Agros ſingulis annis diviſos colunt ; et com- 
municatis inter ſe frugibus ſuam cuique partem attri- 
buunt.” And S:rabs remarks of the Indians, /i6. 15. 
Per cognationes et communiter agros colunt; et cum 
fructus colligunt, quiſque onus ſuum tollat in anni ali- 
menta : reliquum vero crement, ne otioſi ſint, ſed ha- 
beant laborandi cauſam. 


and 
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and leading men of the ſtate divided 
them among the members of the tribe. 
But it muſt not be ſuppoſed, that in 
theſe diviſions every individual was e- 
qually conſidered. Warriors, fierce and 
independent, and apt to value highly 
their merits, were not to be ſatisfied with 
the ſame allotments given to the multi- 
tude. Hence (10) every ſhare was pro- 
portioned to the dignity and virtues of 
the receiver. 


So far ancient authors have inſtruct- 
ed us concerning the ſtate of land in 
Germany. Let us now attend more 
minutely to the act of dividing it among 
the individuals of a tribe. To a rude 
people, uninſtructed in arts, and not 
uſed to abſtraction, this act would of it- 
ſelf to be difficult and embarraſſing. The 
adjuſting of the character of every in- 
dividual, in order to determine the ſhare 


(10) Tacit. de M. G. c. 26. Agri pro numero culto- 
tum 25 unixerſis per vices oc pantur, quos mox inter ſe 
ſecundum dignationem partiua: ur. f.cilitatem partiendi, 
camporum ſpatia præilant. 


D to 


34 Of the Ancient Inhabitants Part J. 


to which he was intitled, and the diſ- 
putes ariſing from the vanity, ambition, 
and other paſſions of each, would ren- 
der it ſtill more intricate; and as an 
increaſe of multitude is unavoidable to 


a riſing people, who find advantage 
from the number of their children, it 


would come in time to be altogether im- 
practicable. Hence (11) it would be ne- 
ceſſary for a tribe to reduce itſelf, or to 
deviſe fome other method by which to 
obviate this difficulty, 


(iir) The difficulty of dividing their lands is perhaps 
the priacipal reaſon of the numerous colonies ſent out 
by ancient nations, Other cauſes of migration would a- 
riſe trom the ſpirit of war. The avoiding of an enemy 
whom they could not reſiſt, the preſſing of one tribe upon 
another, the ardour of victory, the love of plunder, and 
the hopes, we may a d, cf ſettling in a richer ſoil, would 
often make them ſhift their territories. The point of ho- 
nour, too, being extremely delicate, diſputes among Chiefs 
would be frequent, and ever carried to extremities. The 
retainers of each taking part in the quarrel, whole na- 
tions would be agitated with their paſſions, and the ut- 
moſt diſorder and alarm be occafioned. To leave his 
tribe from choice, or to be obliged to that ſtep, would 
therefore infallibly happen to the weaker party. In ei- 
ther caſe, collecting his retainers, and their families, he 
would go in ſcarch of new adventures, and a new ſettle- 
ment. 


But 
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But to diminiſh its numbers, by ſend- 
ing out a colony, 1s not at all times pro- 
per, and might be often dangerous to a 
nation. Surrounded, I ſhall ſuppoſe; 
with many warlike and ambitious neigh- 
bours, its total deſtruction would be the 
conſequence of ſo imprudent a meaſure. 
No longer, therefore, in a capacity to 
make the uſual diviſions, and reſtrain- 
ed by the fears of an enemy from leſſen- 
ing its forces, to what reſource would 
it direct itſelf ? Settling in a certain ter- 
ritory, it would aſſign particular ſpots 
to particular families; and from this 
circumſtance the union of land with in- 
dividuals would reſult. For the de- 
ſcendants of ſuch families, forming an 
attachment to the poſſeſſions of their 
anceſtors, would continue to enjoy 
them; and land, loſing its connection 
with the community (12), would return 
no longer to the tribe. New ſubdivi- 
ſions of it would be every day made; 

and 


(12) I forget my authorities; but I hare read ſome- 
where, that in Crecce, during the earlier ages, if a poſ- 
D 2 ſeſlor 
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and proprietors, in the progreſs of com- 
110704, 4.mring the greateſt power o- 
> 1uijeAs, would not only diſpoſe of 
them as they pleaſed when alive, but 
make ſettlements to take effect after 
death. Luxury and the arts would 
ſpread themſelves ; cities be built ; dif- 
ferent intereſts be acknowledged ; invi- 
dious diſtinctions take place; notions of 
nobility be conceived; riches become 
the general purſuit; and (13) the civil 
code grow with the vices, venality, and 
corruptions of mankind. 


ſeſſor of lard died without iſſue, his poſſeſſion returned 
to the tribe. The more diſtant relations of the deceaſed 
were not ſuppoſed to have formed any connection with 
his land; nor was the not:on of property fo far evolved, 
as that proprietors might name their ſucceſſors, 


_ (13) I ſpeak here in general, and not of the manner 
in which individuals acquired a property in land among 
the German and Gothic tribes, 


SECT. 
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SE C T.- N. 


Of the political inſlitutions of the Germans. 


Now proceed to give a general idea 
of the political arrangements of this 


people. It were to little purpoſe, after 
ſo many learned men have written con- 


cerning the origin of civil government, 
to introduce what I would obſerve of 
the German polity, with a diſquiſition 
on that ſubject. It may be ſufficient to 
remark, that, if the Moſaic hiſtory be 
Juſt, it muſt have followed, that on the 
increaſe of mankind, when the tie of 
relation was no longer felt or obſerved, 
the patriarchal authority being entirely 
diſregarded, the more powerful would 
incroach upon the weaker, and the ut- 
moſt confuſion prevail in ſocicty. The 
idea of a public intereſt thence ſuggeſt- 
ing itſelt, more extended connections 


D 3 vould 
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would be thought of. A few leading 
men, beſt qualified for the taſk, would 
be ſet over particular territories, to go- 
vern them, with a power ſubordinate to 
the people. It was thus in Germany. 
The more illuſtrious citizens (1), or 
the princes, as the Roman hiſtorian 
affects to call them, were intruſted by 
the people with the management of 
kundreds and counties, And the office 
and juriſdiction of theſe magiſtrates ex- 
pircd, at firſt, with the year; as, accor- 
ding to the method juſt now mentioned, 
by which a German tribe was regula- 
ted, the ſtay of its members in their 
own country was but annual ; and when 
they went to war (2), all authority was 
lodged with the general. This circum- 


(1) Cæſar, lib. 6. c. 23.—Principes regionum atque 
pagorum inter ſuos jus dicunt. conttoverſiaſque ninuunt. 
Tacit. de M. G c 12.—lincipes jura per pago vicoſ- 
que reddunt. | 


(2) Cæſar, lib. 6. c 23. Qram bellum civitas aut injatum 
defendit, aut infert, magiiiratus, qui ei bello præũnt, ut 
vitæ nec.ique habeant poteſtatem, deliguntur. 


ſtance 
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ſtance was favourable to the people; 
and the allotments to princes in the an- 
nual diviſion of the land being unequal 
to the expence of maintaining their dig- 
nity, and the ſhares they received in the 
diſtributions of booty furniſhing to this 
end a precarious relief, it was the con- 
tributions (3) of the populace, which 
were voluntary, and not ſubject to ex- 
action, that ſupported the rude ſplen- 
dour and magnificence in which they 
' were fond to vie with each other. Hence 
the princes found themſelves in a ftate 
of ſubjection and dependence. 


In the community the ſupreme power 
was veſted. The council of the nation, 
conſiſting of thoſe who had been pre- 
ſented with a framea, for all ſuch had a 
title to be preſent, aſſembled (4) at ſta- 


(3) Tacit. de M. G. c. 15. 


(4) Tacit. de M. G. c. 11. Coeunt, nifi quid fortui- 
tum et ſubitum inciderit, certis diebus, cum aut inchoa- 
tur luna, aut impletur. nam agendis rebus hoc auſpica- 
tiſſimum initium credunt. 
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ted times: and (5) every man came to 
it in arms; a ſenſible mark of his in- 
dependence. But as the extreme liberty 
of the people made them ſlow to con- 
vene on more ordinary occaſions (6), 
it was a law, that the perſon who came 
laſt, when matters of importance were 
under deliberation, ſhould be put to 
death, with the moſt ignominious and 


excruciating (7) torture, as utterly regard- 


leſs of the honour and intereſt of his 
tribe. To none but in this afſembly 


(5) Livias, Lib. 21. c. 20.——Armati (ita mos gentis 
erat) in concilium venerunt. Tacit. de M. G. c. 11. Ut 
turbæ placuit conſidunt armati. Damaſcen. de M. G. 
Celtæ gladiis cincti reipub. negotia ti actant. | 


(6) Tacit. de NM. G. c. 11. IIlud ex libertate vitium, 
quod non fimul, nec juſſi, conveniunt, ſed et alter, et ter- 
tius dies, cunctatione cocuntium abſumitur. 


(7) Cafar, FF. g. c. 55,—Armatum concilium indi- 
cic. (hoc more Gaborum eſt initium belli); quo, lege 
communi, omres puberes armati convenire conſuerunt : 
qui ex iis noviſimus venit, in conſpectu multitudinis 
omnibus cruciuubus adfetius vecatur, 


8 was 
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was it lawful (8) to ſpeak of public af- 
fairs; and to thoſe alone whom age had 
rendered wile and venerable, and to 
whom valour, eloquence, or other me- 
rits, had given reputation, was paid a 
preferable attention. In other reſpects 
there ſubſiſted the moſt entire equality; 
for no artificial differences of place, or 
of rank, being known, the only diſtinc- 
tions among men were their perſonal 
qualities. In this national aſſembly 
they deliberated about peace and war, 
and concerted the plan of operations 
for the year. Here the general and 
princes were elected: here they deter- 
mined againſt what nation they ſhould 


(8) Cægar, lib. 6 c. 20. Quæ civiiates commotius ſuam 
rem publicam adminiſtrare exiſtimantur. habent legibus 
ſanctum, fi quis quid de republica a finitimis rumere ac 
fama acceperit, uti ad magiſtratum deferat, neve cum 
quo alio commanicet : quod ſæpe homines temerarius at- 
que imperitos falſis rumoribus terreri, et ad ſacinus in- 
pelli, et de ſummis rebus conſilium capere, cognitum eſt. 
Magiſtratus, quz viſa ſunt, occultant; qi:zque eſſe ex uſu 
judicaverint, meltitudini produnt. de republ.ca, niſi per 
corcilium, loqui non conceditur. 


turn 
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turn their arms, and what number (9) 
of auxiliary troops they ſhould hire out 
to the neighbouring tribes that might 
aſk their aid. Here new cuſtoms got 
their ſanction, old ones were abohſh- 
ed, embaſſes to foreign powers were 
ordered, the diviſion of the land di- 
rected, and all concerns whatever of 
ſtate or moment tranſacted. The majo- 
rity of voices decided all controverſies; 
and the meaſures they found moſt ex- 
pedient and agreeable were embraced, 
and proſecuted with a ſpirit and reiolu- 
tion, which could not fail to be inſpi- 


) Anoviſtus mad: the follow ing offer to Cæſar, which 
ſhows, that the Celtic nations were in the practice of 
hing themſelves out to battle: Cz/ar, lib. 1. c. 44. 
Qudd fi deceſſiſſet, et liberam paſſeſſione m Galliæ ſibi 
tradidiſſet, magno fe illum pren io remuneraturum, et 
qugcunque bella geri vellet, fine ullo ejus labore et 
periculo cor ſecturum.“ And it is obſervable from the 
fpeech of Ambicrix to the Roman Ceputies, that the 
Germans hired themſelve: out to the Gaul- : © Magnam 
manum,” ſays that chizfiain, © Germanorum con- 
du am Rhenum tranfifle,” Cx/ar, lib. 5. c. 27. See 
alio this author, #6, 6. c. 2.; and Plutarch in vit. 


March. 
red 
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red when every man was equally inter- 
eſted in them. 

This mode of government, ſo free 
and limited, naturally aroſe from the 
ſtate of ſociety of the Germans; and 
it is ſurprizing how their prejudices 
could fo far impoſe on writers, as to 
make them fancy, that this people ſub- 
mitted (10) to the will of kings. When 
individuals have become acquainted 
with riches, aud the ſtate of equality is 
no longer preſerved; when to aſpire to 
ſuperiority is the general ambition, and 
men ſtruggle to emerge from obſcurity, 
for the pleaſure of lording it over 
others; it is then that we are to look for 
the kingly authority. So Tacitus would 
inform us, when talking of a certain 
people of Germany: Eft apud illos et 
opibus Hong. eoque unus imperitat, nullis 
jam exceptionibus, non precariojure parendi. 
But the Germans, equally ignorant of 


(10) Filmer's Patriarcha. Mathare!, reſp, ad Hottom. 
Fr-nco- Lal.i2m. 


the 
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the means and enjoyments of luxury, 
diſdained all ſubjection to an arbitrary 
rule. And their princes or great men, 
having no way by which to corrupt 
them, or introduce venality, and there- 
by foment diviſions, and raiſe them- 
ſelves to power, ſtudied to become il- 
luſtrious by martial atchievement, and 
by being elected to the command in ex- 
peditions. Accordingly, in the hiſtory 
of thoſe nations, we find few attempts 
to overturn liberty; and theſe, always 
unſucceſsful, were inſpired from an ac- 
quaintance with the Roman manners. 


Arminius (11), for example, concei- 
ved the ambitious project of advancing 
himſelf to a ſupreme ſway over his na- 
tion; and he poſſeſſed every advantage 
which could promiſe him ſucceſs in fo 
bold an undertaking. Superior vigour 
of mind, and a genius turned to em- 
ployment, quick and penctrating, were 
Joined, in this man, with great ſtrength 


(11) This commander had ferved in the Roman ar- 


mies. Tacit. an. 2. c. 10.3 and Paierculus, lib. 2. 


of 
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of body, majeſty of aſpect, and illu- 
ſtrious deſcent ; qualities chiefly regard- 
ed by barbarians. He had alſo endear- 
ed himſelf to his country, by the moſt 
memorable ſervices. He had conquered 
Varus, and inſulted over the Roman en- 
ſigns and eagles: he had oppoſed and 
fruſtrated the deſigns of his father-in- 
law Segeſtes, who had leagued with the 
Romans: he had ſtopped the victorious 
arms of Germanicus; and, ſecuring the 
rights and liberties of his country, was 
intitled to the glorious appellation of 
Deliverer of Germany. Let his nation, 
too much in love with frecdom to be 
dazzled by his virtues, or his ſervices, 
declared him an enemy, and a traitor, 
In vain all the obligations 1t owed to 
him were numbered, and his merits 
and acts ſo well calculated to gain fa- 
vour with the people. In vain was his 
character glorious from recent victory; 
or did his early youth offer itſelt to ex- 
cuſe his ambition. Nothing had in- 
fluence to mitigate his crime; and his 

own 
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own relations expiated, by his death 
(12), the atrocious inſult on his coun- 
try and family. So ſtrong an averſion 
did the Germans entertain to tyran- 


ny! 

But war being the conſtant buſineſs 
of this people, numbers were every day 
made known by their valour; and 
when ſufficiently practiſed in art and 
ſtratagem, by the inroads and incur- 
ſions they exerciſed on their neighbour 
nations (13), they became candidates to 

command 


(12) Ceterum Arminius, abſcedentibus Romanis, et 
pulſo Maruboduo, regnum adfectans, libertatem popula- 
rium adverſam habuit: petituſque armis, cum varia for- 
tuna certazet, dolo propinquorum cecidit, liberator haud 
dubie Germaniz, et qui non primordia populi Romani, 
ficut alii reges duceſque, fed florentiſimum imperium la- 
ceſſierit: prœliis ambiguus, bello non victus. Tacit. 


an. 2. c. 88. 


(12) Calar, lib. 4. c. 3. Publice maximam put ant eſſe 
laudem, quam latiſſime a ſuis finibus vacare agros : hac 
re ſigniicari, magnum numerum civitatum ſuam vim 
ſuſtinere non poſſe. Id. lib. 6. c. 23, — Ubi quis ex 
principibus in concilio dixit fe ducem fore, qui ſequi ve- 
lint, profiteantur ; conſurgunt ii, qui et cauſam, et ho- 
minem probant, ſuumque auxilium pollicentur ; atque ab 

multituding 
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command the tribe. And this honour 
giving ſcope to the contention and ri- 
valſhip of the great, as the hero, who 
in the council of the ſtate ſuggeſted the 
meaſure the moſt acceptable, was choſen 
to conduct it, they were led to flatter 
the people, from whom alone they 
could expect preferment, and to be 
attentive to the deſigns and behaviour 
of each other. Hence were thoſe, by 
the greateſt happineſs of circumſtance, 
from whom liberty had any thing to 
dread, made her guardians and protec- 
tors. It is true, it ſometimes happened, 
that the dangers and grievances of a te- 
dious war rendered it requiſite, that a 
general ſhould be named for life; yet 
was this general, or king, as he is often- 
er called by the Roman hiſtorian, in 
poſſeſſion of very limited powers (14), 


and 


multitudine conlaudantur: qui ex iis ſecuti non ſuat, in 
deſertorum ac proditorum numero ducuntur ; omnoive- 
que ĩis retum pol ea fides derogatur. 


(14) Tacit. de M. C. c. 7. Nee regibus infini'a ant li- 


bera poteſtus,'' —— Ambiorix, one of the king: of the 
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and the leaſt ſuſpicion was fatal to him. 
We may therefore conclude, that libers 
ty was the baſis of the German conſti- 


tution. 


Eburones, a pologizes thus for his conduct to Cæſar . 
cSeſe, pro Cæſaris in ſe beneficiis, plurimum ei confi- 
teri debere, —— neque id, quod fecerat de obpugnatione 
caſtrorum, aut judicio, aut voluntate ſua feciſſe, ſed co- 
actu civitatis : ſuaque eſſe ejuſmodi imperia, ut non mi- 
nus haberet juris in ſe multitudo, quam ipſe in multitu- 
dinem.” Cæſar, hb. 5. c. 27, Liſcus alſo, the chief 
magiſtrate of the /Zdui, told Cæſar, — Eſſe nonnullos, 
quorum auctoritas apud plebem plurimum valeat, qui 
privati plus poſſint, quam ipſi magiſtratus.“ Cæſar, lib. i. 
c. 17. The Gothones, the moſt ſlaviſh people in Germa- 
ny, had yet a ſenſe of liberty: Trans Lygios Gothones 
regnantur, paulo jam adductius quart: ceterz Germano- 
rum gentes. nondum tamen ſupra libertatem,” Tacit. de 
M. G. c. 43. What Nabis, a king of Lacedzmon, 
ſaid to Flaminius, the Roman general, of the govern- 
ment of his country, may apply to that ot Germany: 
« Noſter legumlator non in paucorum manu rempubli- 
cam eſſe voluit, quem vos ſenatum 3ppellatis ; nec ex- 
cellere unum aut alterum ordinem in civitate ; fed per 
æquationem fortunæ ac dignitatis fore credidit, ut multi : 
eſſent, qui arma pro patria ferrent,” Liv. lib. 34. c. 31. 


SECT. 
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Of the inhabitants of Britain, and the 
Saxon conqueſt. 


HE ancient inhabitants of Bri- 

tain were undoubtedly of the ſame 
race of men with the Gauls and Ger- 
mans. Tbey ſpoke the ſame language, 
ſubmitted to the fame form of govern- 
ment, were guided by the fame ſyſtem 
of manners, and practiſed the tame ſu- 
perſtition (1) with theſe nations. It 1s 


(1) Pelloutier, hiſt. des Celtes, tom. 1. Cluver, antig. 
Germ. Bullet, Memoires ſur la langue Celtique. It is 
the opinion of Tacitus, that they were deſcended of the 
Gauls : « Proximi Gallis, et fimiles ſunt : ſeu durante 
originis vi; ſeu procurrentibus in diverſa terris, poſitio 
ccœli corporibus habitum dedit. in univerſum tamen æſti- 
manti, Gallos vicinum ſolum occupaſſe, credibile ef. 
Forum ſacra deprehendas, ſuperſtitionum perſuaſione. Ser- 
mo haud multum diverſus.“ Agr. c. 11, 


I even 
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even probable (2), that they carried 
their ferocity to greater heights. For 
the colony of Phocians, which ſettled 
at Marſeilles fo early as the age of Tar- 
quin, had introduced a poliſh and ſoft- 
neſs into Gaul (3); whence they ſpread 
into Germany; and theſe countries, 
ſooner invaded by the Romans, were 
alſo improved during their ſtruggles 
with that intelligent people. But the 
Britains, confined to an iſland, and al- 


(2) This author adds in the ſame place, Plus tamen 
ferociæ Britanni præferunt, ut quos nondum longa pax e- 
mollieri:.“ 


(3) Fuftin, lib. 43. c. 3. & 4. Temporibus Tarquinii 
regis ex Aſia Phocæenſium juventus, oſtio Tiberis invecta, 
amicitiam cum Romanis junxit: inde in ultimos Galliæ 
ſinus navibus profecta, Maſſiliam inter Ligures et feras 
gentes Gallorum condidit; magnaſque res, ſive dum ar- 
mis ſe adverſus Gallicam feritatem tuentur, five dum ul- 
tro laceſſunt, a quibus fuerant ante laceſſiti, geſſerunt. 
—Ab his Galli, et uſum vitz cultioris, depoſita et man- 
ſuefacta barbaria, et agrorum cultus, et urbes moenibus 
cingere didicerunt. Tunc et legibus, non armis vivere, 
tuuc et vitem putare, tune olivam ſerere conſueverunt; 
adeoque magnus et hominibus et rebus impoſitus eſt nitor, 
ut non Grzcia in Galliam emigraſſe, ſed Gallia in Græ- 
ciam tranſlata videretur. 


moſt 
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moſt unknown to ſtrangers (4), remain- 
ed long in a ftate of barbarity, the moft 
fierce and uncomplying. Making no 
account of agriculture, or the arts of 
peace, and even ignorant of the conve- 


niences of life (5), they were ſolely em- 
ployed in wars, which their ftates wa- 
ged againſt each other, or, dividing into 
factions (6), carried on within them- 
felves. It is likewiſe a certain mark of 


(4) Cx/ar ſpeaks of Britain as entirely unknown before 
his time; and Vigil ſaid, in the age of Auguſtus, Er 
penitus toto diviſos orbe Britannos.”” Ec. 1. 


(5) Strabo, lib. 4. Ingenio Callorum partim ſimiles 
ſunt, partim ſimpliciores, et magis barbari, adeo ut qui- 
dam eorum ob imperitiam caſeos nul los conficiant, cum 
tamen lacte abundent: alii hortos colendi, et aliarum 
partium agriculturæ iznari ſunt.Urbium loco ipfis ſunt 
nemora. Arboribus enim dejectis ubi amplum circulum 
ſepierunt, ipſi caſas ibidem fbi ponunt, et pecori Rabula 
condunt, ad uſum quidem non longi temporis. 


(6) What Cæſar relates of Gaul will apply to Britain : 
«© —Qucd in Gallia, a potentioribus, atque his, qui ad 
conducendos homines facultates habebant, vulgo regna 
occupabantur. —de B. C. lib. 2. c. 1. And Tacitus ſays 
expreſcly of the Britains,—** Per pr ncipes factionibus c: 
ſtudiis trakuntur,” Aer, c. 12, 


E 2 their 


8 
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their rude manners (7), that the Gauls 
were in uſe to reſort to this iſland, in 
order to acquire a purer and more inti- 


mate knowledge of the diſcipline of the 
Druids, into which the refining ſpirit 
of that people had introduced innova- 
tions. Nothing is then worſe founded 
than an opinion induſtriouſly propaga- 
ted by many writers, who, neglecting 
reaſon and hiſtory, and guided only by 
prejudice, have aſſerted (8), that the 

firſt 


(7) Cæſar, lib. 6. c. 13. Diſciplina (Druidum) in Bri- 
tannia reperta, atque inde in Galliam tranſlata eſſe, ex- 
iſtimatur: et nunc, qui diligentius eam rem cognoſcere 
volunt, plerumque illo, diſcendi cauſa, proficiſcuntur. 


(8) See Brady's anſwer to Petyt, Filmer's Patriarcha, 
and other writings for prerogative, The writers on this 
ſubje& ſeem to confound the firſt ſtate of the Britains with 
that in which they afterwards appeared, when conquered 
by the Romans. Tacitus ſays expreſsly, Ipſi Britan- 
ni delectum, ac tributa, et injuncta imperii munera im- 
pia re obeunt, ſi in;uriz abſint: has zgre tolerant, jam do- 
miti ut pareant, nondum ut ſerviant.“ Agr. c. 13. And 
Dior, or Xiphilin, in the life of Severus, obſerves to the 

me purpoſe: Apud Britannos populus magna ex 
porte principatum tenet.” The writers juſt now refer- 
red to, by endeavouring to found the royal prerogative 
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firſt government of the Britains was 
regal and deſpotic: an opinion from 
which they infer the abſurdeſt conſe- 
quences. 


When the ambition, however, or 
avarice of Cæſar (9), had brought him 
to our iſland, and ſucceeding Emperors 
were fired with the glory of ſubjecting 
it to their arms (10), the inhabitants 

loſt 


ſo high, think to prove, that the liberty we enjoy was 
derived from the conceſſions of our monarchs, But al- 
lowing that the ancient Pritairs were ſubjet to the arbi- 
trary will of kings ; that this was allo the caſe with the 
Anglo-Saxons; that William I. was a conqueror; aud 
that the power of the people leſſened the defpotiim, and 
detracted from the dignity of our Kings; can 1t yet be 
ſuppoſed, that their conceitions would form a conttitution 
ſo wiſe and conſiſtent in all its parts, as that of Eng- 
land ? 


(9) Suetonius ſays of Cæſar, Britanniam petiiſſe ſpe 
margaritarum, quarum amplitudinem conferentem inter- 
dum ſua manu exegiſſe pondus.“ Vit Cæſ. c. 7 Ard 
Tacitus gives ſome colour and ſtrength io this Oginign, 
when he obſerves, © Fert Pritannia aurum et argentem, 
et alia metalla, preti-m victoriæ. gi, nit et Oceanus ma- 
gerita.— Apr. c. 12. 


(1c) The Pritains were not eaſily ſubdued, Cæſer, 
thovgh remarkable for the modeſty with which he cu 
E 3 | feuls 
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loſt their liberty and independence. 
They were diſtracted in their coun- 
cals 11), and inattentive to the policy 
of confederating their communities, and 
became an eaſy prey to a watchful 
and warlike invader. When preſſed 
hard by the Roman governors, they diſ- 
covered their inferior force: and, flat- 


fails to mention himſelſ, muſt net be a'together truſted 
with regard to his ſucceſs againſt this people, Strabo, 
lib, 4. obſerves of him. Divu« Car bis in eam inſu- 
lam trajecit, ac mox reverſus eil, nulla magna re con- 
ſccta; ncgue longe in inſulam progreſſus.“ Ard 
Lucan ſays, 


«« Territa cuzſits oſlendit terga Britanai:.“ ib. 2. 


It is Tacitus who gives the trueſt account cf this mat- 
ter: * — Primus omnium Romanorum D. Julius cum 
exercitu Pritanriem ingreſſus, quamquam proſpera pugna 
tetruerit incolas, ac litore potitus fit, potett videri cilen- 
Ef: peſteris, non tradidiſſe.— And he adds afterwargs, 
« Livus Claudius auctor operis.” — Agr. c. 13. 


(11) Tacit. Agr, c. 12. Nec aliud adverſus val diſſimas 
gentes pro nobis utilius, quam quod in commune non 
conſalunt', Rarus duabus tribuſve ctviiatibus ad propul- 
dum commune pericu'um renventus : ita dum finguii 
Pu vent, uniserh vincuntur. 


68 tercd 
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tered (12) by the mild treatment their 
nations received on ſubmitting, they al- 
lowed themſelves to be reconciled to the 
Roman dominion. Agricola, diſcoura- 
ging their ſcattered and diſtant way of 
life, which ſerved to keep alive their 
warlike attachments, inſtructed them in 
civility and arts. The Roman language 
came to be known in Britain, and was not 


only ſpoken with eaſe, but even ſtudied 


for the purpoſes of eloquence (13); the 
Roman dreſs, and the Roman manners, 


were 


(12) Tacit. Agr. c. 16. Didicere jam barbari quoque 
ignoſcere vitiis blandientibus.” Id. hift. lib. 4. c. 64 
1% Inſtituta cultumque patrium, ſaid the Tencteri to the 
people of Cologne. reſumite, abruptis voluptatibus, 
quibus Romani plus adverſus ſubjectos quam armis va- 
lent.” 


(13) IA. c. 21. Namque ut homines diſperſi ac 
rudes, eoque bello faciles, quieti et otio per volupta- 
tes aſſueſcerent: hortari privatim, adjuvare publice, ut 
templa, fora, domus extruerent, laudando promptos, et 
caſtigando ſegnes. ita honoris zmulatic, pro neceſſitate 
erat, Jam vero principum filios hberalibus artibus eru- 
dire, ct ingenia Britannorum ftudiis Gallorum anteferre, 
ut qui modo linguam Romanam abnuebant, eloquentiam 
concupiſcerent. inde etiam habitus noſtri honor, et fre- 
E 4 quens 
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were affected; and our deluded proge- 
nitors even proceeded to exert themſelves 
in a vain emulation, to excel their ene- 
mies in the luxury of the table, the 
ſumptuouſneſs of buildings, the ele- 
gancy of baths, and all the practices 
of an cffeminate voluptuouſneſs. Wars 
were no longer the purſuit and amuſe 


ment of their youth : military trophics 


and military honours no longer gave 
dignity to the aged. Yielding to the 
Roman manners, rather than conquered 
by the Roman arms, they forgot the 
value of hberty, and ſtooped in a tame 
ſubjection to the will of kings (14), 
who, raiſed by the power of that people, 
advanced their progreſs, and facilitated 
their government in this iſland. 


quens toga. paulatimque diſceſſum ad delinimenta vitio- 
rum, poiticus, et balnea, et conviviorum elegantiam. id- 
que apud imperitus humanitas vocabatur, cum pars fervi- 
tutis eſſct. 


(14) Tacit. Agr. c. 14. Quædam cixitates Cogiduno 
reg donatæ. is ad noſtram uſque memoriam fidiſſimus 
manſit, veteie ac jam pridem recepta papuli Romani 
conſuetudine, ut haberet inſtrumenta ſervitutis et reges. 


But, 
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But, in the courſe of time, that illu- 
ſtrious nation, which had ſtretched its 
empire ſo widely, and rifen to ſuch a 
height of greatneſs, being itſelf about 
to be overthrown by the barbarians, 
who aſſailed it on every fide, the Em- 
perors were obliged to recall all the di- 
ſtant legions, who maintained, or were 
extending their conqueſts. The Roman 
troops were thus removed from Britain 
and the Picts and Scots broke over the 
Roman wall, waſted the fields of their 
unwarlike neighbours, and filled every 
place where they came with carnage and 
deſtruction. The Britains had recourſe 
in this extremity to the Romans ; who, 
moved with miſeries which themſelves - 
had occaſioned, ſeveral times aſſiſted 
them to repel their enemies: but too 
much haraſſed and employed at home, 
they at length found it neceſſary entire- 
ly to abandon them. Reduced to de- 
ſpair, the abject Britains looked around 
for a nation to protect them; and, liſt- 
ening to the puſillanimous advice of 

Vortigern, 
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Vortigern, they ſent to the Saxons, 
whoſe fame was at that time conſider- 
able, who were mighty at ſea, accu- 
ſtomed to war, and unemployed. Hen- 
giſt and Horſa arrive with troops to 
their aſſiſtance: they march againſt the 
Picts and Scots; and, obtaining an eaſy 
victory over them, the Britains pleaſe 
themfelves in proſpect with the peace 
and fecurity which they are to enjoy, 
while guided by the counſels, and de- 
fended by the arms of that valiant 
people. Theſe commanders, however, 
percerving their negligence and degene- 
racy, and allured by the riches of the 
ſoil, and the hopes of a bloodleſs con- 
queſt, entertain thoughts of ſettling in 
this ifland. Their countrymen, adver- 
tiſed of their deſign, reinforce them in 
great bodies; and, joining with the 
Pics and Scots (15), they commence 
hoſtilitics with the Britains. It is not 
to our purpole to give a detail of the 
herce wars which enfucd : it is ſufficient 


(1-) Thyme*s &} vol. 1. 


to 
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to remark, that they ended in the al- 
moſt total extirpation of the Britains 
(16), and in the erection of the Saxon 
heptarchy. 

The Saxons brought along with them 
into Britain their own cuſtoms, lan- 
guage, and civil inſtitutions. Free in 
Germany, they renounced mot their in- 
dependence, when they had conquered. 
Proud from victory, and with their 
ſwords in their hands, would they ſur- 
render their liberties to a private man? 
Would temporary leaders, limited in 
their powers, and unprovided in re- 
ſources, ever think to uſurp an authori- 


(it) No conqueſt made by any tribe of the barbarians 
was half fo terrible as that cf the Saxons, The other 
nations lived and mixed with the arcient inhabitants of 
the countries they ſubdued : but the Britains were fo en- 
tirely exterminated, that few traces remain of their on 
laws, and peculiar cuſtoms, or of thoſe ul. were im- 
poſed on diem by the Romans. Ard philologers have 
obſerved, that there is not a ſingle Britiſb word in cur 
langrage. The Saxons were forced to this policy by the 
obllinate ref.fance of the Britain, and in order to give 
territory and ful Glence to thoſe numerous bodies of their 
countrymen ho came over into Eng'and, 


ty 
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ty over warriors, who conſidered them- 
ſelves as their equals, were impatient of 
controul, and attached with devoted 
zeal to their privileges? or would they 
find leiſure to form IIs or ap- 


amidſt the tumult and con kuf en "© 
thoſe fierce and bloody wais, winch 
their nations firſt waged with uno Eri- 
tains, and then engaged in among 
:hemſclves? Sufficiently flattered in 
icading the armies of their country- 
nen, the ambition of commanders 
«uid as little ſuggeſt ſuch deſigns, as 
the liberty of the people could ſubmit 
to them. The conquerors of Britain 
retaincd their independence; and this 
illand ſaw iiell again in that free ſtate 
in which the Roman arms had diſcover- 
ed it. 

The ſame firmneſs of character, and 
generoſity of manners, which in gene- 
ral diſtinguiſhed the Germans, were 
pollclied in an eminent degree by the 
Saxons; and while we endeavour to 
unfo!d their political inſtitutions, we 

muſt 
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muſt perpetually turn our obſervation 
to that maſterly picture in which the 
Roman hiſtorian has deſcribed theſe na- 
tions. In the woods of Germany ſhall 
we find the principles which directed 
the ſtate of land in the different king- 
doms of Europe; and there ſhall we 
find the foundation of thoſe ranks of 
men, and of thoſe civil arrangements, 
which the barbarians every where eſta- 
bliſked ; and which the Engliſh alone 
have had the good fortune, or the ſpirit, 
to preſerve. 


AN 


AN 
His ToRICAL DISSERTATION 
Concerning the AnTiqQuity of the 


ENGLISH CONSTITUTION. 


FART IL 


Of the State of Land in the Ger- 
man and Gothic kingdoms. 


SECTION L 


Of the origin and progreſs of the Feudal 


Polity. 


HE ſtate of land in the Ger- 
man and Gothic kingdoms has 
been chiefly regulated by 


the feudal polity : and this ſyſtem, ſo 


important and intereſting, has been 
often 
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often examined with equal ingenuity 
and learning. But authors, not at- 
tending to the earlier hiſtory of the 
northern tribes, have generally aſcri- 
bed its origin to their conqueſts, It 
exiſted, however, at a higher period; 
and before they had ſalted from their 
woods, it directed their political con- 
duct, and the confederacies into which 
they entered. The appearances it ex- 
hibited on their conqueſts, and its after 
progreſs, were but the improvement of 
inſtitutions to which they had formerly 
been accuſtomed. | 


It may ſeem to a ſuperficial obſerver, 
that the great number of nations with 
which Gaul and Germany were pcopled 
had little or no connection with each 
other; and that, depending on their 
own force and arms, they tought their 
battles unaſſiſted by thoſe leagues and 
alliances which take place in more po- 
liſhed times. Inſincerity, it may be 
thought, and want of cultivation, con- 
cealed from them the knowledge, or re- 
ſtrained them from the practice, of 


ſuc 5 
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ſuch arts. No concluſion, however, is 
more raſh, or is leſs ſrpported by Hito- 
ry. Czfar and Tacitus perpetually con- 
tradict it. Theſe hiſtorians inform us, 
that the Gaulic and German nations 
were often linked together among them- 
ſelves in the cloſeſt confederacy and 
union; and they furniſh frequent ex- 
amples of theſe connections. 

The Ceutrones, ſays Czfar, the Gru- 
dit, Levaci, Pleumoxii, and Geiduni, 
were under (1) the protection and tu- 
telage of the Nervii. The Seguſiani, 
Ambivareti, Aulerci Brannovices, and 
the Brannovii (2), had joined them- 
ſelves to the Adui. The Senones (3) 

had 


(1) Cæſar de B. G. lib. 5. c. 38. & 39. Facile— Nerviis 
rertuadet. Itaque, confeſtim dimiſſis nunciis ad Ceutro- 
nes, Grudios, Levacos, Pleumoxios, Geidunos, qui 
omnes ſub eorum imperio ſunt, quam maximas manus 


poſſunt, cogunt :— 


(2) L. lib. 3. c. 75. Imperant ZEduis, atque eorum 
clientibus, Seguſian is, Ambivaretis, Aulercis Brannovi- 
cibus, Brannoviis, millia xxxv, ;— 


(3) 14. lib. 6. c. 3. 4. Eodem die cum legioni- 
bus iu Senones proficiicitur, mag nit que itineribus eo per- 
venit. 
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had al ſo intruſted themſelves to the care 
of that people: and the Carnutes (4) 
had formed connections with the Rhemi. 
The Arverni were the guardians (5) of 
the Eleutheri Cadurci, Gabali, and Ve- 
launi. The Eburones (6) and Condru- 
ſii were the clientes of the Treveri: and 
even all the ſtates of Gaul, when Cz- 
ſar firſt entered it (7), were divided into 
two powerful factions, which mutually 


venit, — Legatos, — deprecandi cauſa, ad Czfarem mit- 
tunt; adeunt per Æduos, quorum antiquitus erat in fide 
civitas. 


(4) Cæſar de B. G. lib. 6. c. 4. Eodem Carnutes le- 
gatos obſideſque mittunt, uſt deprecatoribus Rhemis, quo- 
rum erant in clientela ;— 


(5) 14. lib. 7, c. 73. — parem numerum Arvernis, 
adjunctis Eleutheris Cadurcis, Gabalis, Velaunis, qui ſub 
imperio Arvernorum eſſe conſuerunt —— 


(6) Id. lib. 4. c. 6.—in finis Eburonum, et Condru- 
forum, qui ſunt Treverorum clientes, pervenerant. 


(7) 1d. lib. 6. c. 11. & 12,—namque omnes civitates 
in partes diviſe ſunt duas. Quum Cæſar in Galliam 


venit, alterius factionis prircipes erant Ædui, alterius 
Scquani. 


F contended 
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The Adui 


contended for dominion. 


were at the head of the one faction, the 


Sequani at that of the other; and the 
ſuperiority remained with either of theſe 
people, in proportion to the number and 
ſtrength of the communities attached to 
them. 


By ſuch conneCtions, which the tribes 
in Gaul and Germany could form for 
their defence, a political equality was 
preſerved between nations of unequal 
power and advantages; and civil inter- 
courſe was kept exifting in countries, 
where the more populous and over- 
grown ſocieties would otherwiſe have 
deftroyed and ſwallowed up the infe- 
rior ones. Policy, as well as paſſion, 
was a ſource of war; and theſe bar- 
barians, perceiving the convenience and 
utility which reſult from balancing the 
power of nations, attained, in part, 
that happy ſecret, which, in later times, 


has been employed with fo much ſuc- 


ceſs to give peace and ſecurity to Eu- 
rope. 


But 
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But what were the circumſtances 
which more immediately ſuggeſted theſe 
connections? and by what principles 
were they regulated ? One tribe, ha- 
ving conquered another, the territories 
of the vanquiſhed accrued to the vic- 
tors : but, unacquainted with a private 
property in land, the chiefs or warriors 
of the expedition ſeized not poſſeſſions, 
on this occaſion, which might advance, 
or continue their greatneſs. Accuſtom- 
ed (8) to join land with a large and 
correſponding object, their imaginations 
could only connect it with communi- 
ties. To what end, however, would 
they add this new acquiſition to the 
other poſſeſſions of their tate ? They de- 
ſpiſed agriculture, and the arts of peace; 
and their own feats furniſhed them with 
more territory than they enjoyed, or 
laboured. To retain it, alſo, for any 
length of time, was impoſſible ; and 


(8) I have ſhown, in the former part, that land was 
firſt the property of nations. 


F 2 new 
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new conqueſts, and new feats, called 
them to another quarter. Muſt they 
drop then the laurels they had gathered, 
and, allowing the vanquiſhed to recruit, 
receive nothing by their victory but toils 
and loſles ? ; 

The caſe was critical and preſſing; 
and they embraced an expedient, the 
only one fitted to their purpoſe, and 
which alone could occur to a warlike 
people in ſuch a fituation. They ſup- 
poſed their community to be veſted in 
the conquered territory, and returned 
the uſe of it to the vanquiſhed (9), an- 
nexing the burden of aſſiſting them in 
their wars. And when the idea of gi- 
ving ſervice for land had been gradual- 
ly evolved, inferior and feeble nations, 
not waiting for the medium of con- 
queſt, reſigned their lands to a power- 


(9) It is exprefsly mentioned in ſome of the examples 
juſt now cited, that the inferior tribe furniſhed aſſiſtance 
to the ſuperior one; and the ſact is perfectly clear from 
the whole of the German and Gaulic hiſtory. 


ful 
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ful people (10), receiving them back 
again with protection. Hence thoſe 
connections which every where ſub- 
ſifted both in Gaul and Germany. 
The ſafety of the vanquiſhed, or infe- 
rior ſtate, made it ready to ſubmit to 
this kind of homage; and the pride 
and ambition of the victors, or more 


powerful people, made them fond to 
impoſe it. Thus ſervice for land being 
ſtipulated on one ſide (11), and pro- 

tection 


(10) The preſents, perhaps, which one nation was in uſe 
to beſtow on the chiefs of another, were the marks of its 
ſubmiſſion : and the electi equi, magna arma, phaleræ, tor- 
queſgue, (ſee Tacit. de M. G. c. 15.), of which theſe 
preſents conſilled, reſemble very much the more modern 
ſymbols or expreſſions of vaſſalage. lt is certain, at leaſt, 
that the ſuperior nation impoſed a tribute on the inferior 
one, ** Ambiorix,” ſays Cæſar, lib. 5. c. 27. in hunc 
modum locutus eſt : ſeſe, pro Czſaris in fe beneficiis, plu- 
rimbm ei confiteri debere, quod ejus opera ſtipendio libe- 
ratus eſſet, quod Aduatucis, finitimis ſuis, pendere con- 
ſueſſet ;—” Ir ſeems likewiſe to have been a practice for 
a ſuperior nation, in ſome inſtances, to impoſe a king 
on its vaſſal. Of this there is an example in Liuy, lib. 5. 


c. 34. 


(11) Some of the Roman Emperors appear to have adopt- 
ed this way of thinking, Severus, for example, diſtributed 
1 land 
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tection afforded on the other, the firm- 
eſt attachment was produced between 
nations, who, warlike themſelves, or 
amidſt warhke neighbours, were either 
extending their arms, or defending their 
territories. 

So generally had this practice prevail- 
ed, and ſo deeply rooted was this way 
of thinking, that the Uſipetes and 
Tenchtheri, two German tribes, who 
had fled from the oppreſſion of the 
Suevi, to ſeek a ſettlement in Gaul, 
where they were oppoſed by Czfar, ſent 
to acquaint that commander (12), 
„ That if the Romans, accepting their 


alliance, 


land to bis ſoldiers, under the condition of military ſer- 
vice; and he ordained, that all perſons who led a private 
life ſhould be particularly excluded from ſuch land. See 
farther Les Recherches de la France, par Paſquier, fol. 
p. 122. Selden's Titles of Honour, or Lampridius in vit. 


Severi. 


(12) Cæſar, lib. 4. c. 1. & 7.—Uſipetes Germani, et 
item Tenchtheri, magna cum multitudine hominum, flu- 
men Rhenum tranfierunt, non longe a mari, quo Rhenus 
influit. Cauſa cranſeundi fuit; quod ab Suevis complu- 

Tes 


8 
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alliance, would aſſign them land to 
cultivate, they might uſe them in wars, 
in which their valour would be of the 
greateſt advantage.” In like manner 
(13) the Cimbri, Theutoni, and Tigu- 
rini, who had been forced from their 


res annos exagitati, bello premebantur, et agricultura 
prohibebantur. — Legati ab his venerunt, quorum hzc 
fuit orado. Germanos neque priores populo Romano 
bellum inferre; neque tamen recuſare, $6 laceſſantur, 
quin armis contendant : quod Germanorum conſuetudo 
hæc fit a majoribus tradita, quicumque bellum inferant, 
reſiſtere, neque deprecari : hc tamen dicere, veniſſe in- 
vitos, ejectos domo, Si ſuam gratiam Romani velint, 
poſſe eis utiles eſſe amicos : vel fibi agros adtribuant, vel 
patiantur eos tenere quos armis poſſederint; ſeſe unis 
Suevis concedere ;—reliquum quidem iu terris eſſe nemi- 
nem, quem non ſuperare poſſint.“ 


(13) Florus, lib. 3. c. 3. © Cimbri, Theutoni, atque 
Tigurini, ab extremis Galliæ profugi, cum terras eorum 
inundaſſet Oceanus, novas ſedes toto orbe quzrebant : 
excluſique] Gallia et Hiſpania, cum in Italiam remigra- 
rent, miſere legatos in caſtra Silani; inde ad ſenatum, 
petentes, Ut martius populus,” ” &, This paſſage of Florus 
has been remarked by Selden and Blackſtone, (fe 
Titles of Honour, part 2. and Commentaries on the Law 
of England, book 2.) But theſe authors, not conſider- 
ing that land was firſt the property of nations, have failed 
in explaining it, | 


F 4 country 
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country by the inundation of the 
ocean, having entered Italy, peti- 
tioned Silanus, and afterwards the Ro- 
man Senate, for lands to be held by 
this ſervice: Ut martius populus aliquid 
ſibi terre daret quaſi flipendium : cæ- 
terum, ut vellet, manibus atque arms ſuis 
uteretur. And the Romans, learning this 
method from the barbarians, actually 
employed it to bind to them nations 
that were too fierce to pay tribute or 
taxes. Exempt, ſays Tacitus (14; of the 
Batavi, onerzbus et collationibus, et tantum 
in uſum præliorum ſepoſiti, velut tela at- 
que arma, bellis reſervantur. It is add- 
ed (15), Eft in eodem obſequio et Mattiaca- 
rum gens. Such, then, we may well 


(14) de M. G. c. 29. Omnium harum gentium virtute 
præcipui Batavi, non multum ex ripa, fed inſulam Rheni 
amnis colunt, Cattorum quondam populus, et ſeditione 
domeſlica in ca fedes tranſ;refſus, in quibus pars Roma» 
ni imperii fierent. Manet honos, et antique ſocietatis 
inſigne. nam nec tributis contemnuntur, nec publicanus 
atterit. Exe pti oneribus, &c. 


(15) I. —— Sede finibuſque in ſea ripa, mente 
animoque nobiſcum agunt, cetera fimiles Batavis, nw 
quod ipſo adhuc terræ fur ſolo et cœlo acrius animantur, 


conclude 
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conclude was the firſt appearance un- 
der which the feudal ſyſtem preſented 
itſelf, While land was yet the property 


of ſtates (16), tribes were the vaſſals of 
tribes, 


Amidſt the filence, however, of an- 
cient hiſtorians, and the remoteneſs and 
obſcurity of the times, it is impoſſible 
to determine concerning the continuance 
or duration of the feudal connections 
among the ſtates of Gaul and Germany ; 
and concerning the maxims by which, 


(16) It is ſurpriſing how a writer, ſo profound ard pe- 
netrating as Monteſquieu, { L'eſprit des Loix, liv. 30. 
ch. z.), could find fi in the war-horſes and framea's, 
which the German princes beſtowed on their retainers ; 
and thence imagine, that re:ainers were the waſſals of 
princes. If military ſervice had been the cuſtomary and 
requiſite return for ſuch gifts, fiefs muſt have been cora- 
mon to every warlike people. But this opinion is not 
peculiar to Monteſquieu. Paſquier has given an account 
of one very like it, which its author ſee msto have ſup- 
ported very ingeniouſly. See Recherches de la France, 
liv. 2. ch. 15. The other notions on the riſe of feuds 
are ſtill, perhaps, worſe founded. The reader may ſee 
them in Craig, lib. 1. in Spelman voc. Feodum, and in the 
croud of authors who write on this ſubject. 


nader 
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under certain circumſtances, they were 
regulated. The importance of the ſub- 
ject calls for the fulleſt and moſt ample 
diſcuſſion; but a dark antiquity con- 
ceals it from remark. Yet the ſyſtem, 
we may eaſily imagine, could not be 
governed, in ſuch a period, by rules ve- 
ry nice or intricate, The neceſſities 
and advantages of ſtates induced them 
to enter into alliances ; but their ſitua- 
tion, it is probable, allowed not thoſe 
alliances to ſubſiſt for any time. Tribes, 
ever changing their territories (17). 
were conſtantly withdrawing from the 
protection of tribes ; nations, adyancing 
in greatneſs, were ſhaking off the de- 
pendence to which they had ſubmitted, 
and aſpiring to a dominion over na- 
tions; and accident and caprice were e- 
ver giving occaſion to ſudden and un- 


(17) Tacitus, on obſerving that the Gauls might have 
paſſed into Germany, makes the following remark : 
** Quantulum enim ampis obſtabat, quo minus, ut quz- 
que gens evaluerat, occuparet permutaretque ſedes pro- 
miſcuas adhuc, et nulla regnorum potentia diviſas ?“ 


expected 
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expected revolutions. Their own inter- 
eſt, therefore, and convenience, more 
than fixed or certain laws, may have 
guided the connections of commu- 
nities. 

The fluctuating ftate of thoſe nations 
continuing no longer when they had 
ſettled in the Roman provinces, their 
conduct and affairs acquired greater 
form and order. They diſtinguiſhed 
their territories by known and determi- 
ned boundaries ; they directed their e- 
mulation by other views than military 
glory ; and yielding to the influence of 
new and unexperienced circumſtances, 
their ſyſtem aſſumed a more regular a- 
ſpect; and ſpreading in a moment over 
Europe, overturned the forms and pro- 
ceedings of the Roman law. 


Rude, originally, and ſimple, their 
inſtitutions ſeemed ſolely calculated for 
the practice of arms; but they advan- 
ced in method and intricacy, as thoſe 
objects multiplied, which attract the 


ambition, and divide the purſuits, and 
the 
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under certain circumſtances, they were 
regulated. The importance of the ſub- 
ject calls for the fulleſt and moſt ample 
diſcuſſion ; but a dark antiquity con- 
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governed, in ſuch a period, by rules ve- 
ry nice or intricate, The neceſſities 
and advantages of ſtates induced them 
to enter into alliances ; but their ſitua- 
tion, it is probable, allowed not thoſe 
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expected revolutions. Their own inter- 
eſt, therefore, and convenience, more 
than fixed or certain laws, may have 
guided the connections of commu- 
nities. | 

The fluctuating ſtate of thoſe nations 
continuing no longer when they had 
ſettled in the Roman provinces, their 
conduct and affairs acquired greater 
form and order. They diſtinguiſhed 
their territories by known and determi- 
ned boundaries; they directed their e- 
mulation by other views than military 
glory; and yielding to the influence of 
new and unexperienced circumſtances, 
their ſyſtem aſſumed a more regular a- 
ſpe; and ſpreading in a moment over 
Europe, overturned the forms and pro- 
ceedings of the Roman law. 


Rude, originally, and ſimple, their 
inſtitutions ſcemed ſolely calculated for 
the practice of arms; but they advan- 
ced in method and intricacy, as thoſe 
objects multiplied, which attract the 
ambition, and divide the purſuits, and 

the 
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the cares of men. Ages rolled on; al- 
terations and additions took place ; one 
improvement ſuggeſted another; and 
indignant, or applauding (18), we be- 
hold, in its progreſs from the foreſts 
of Germany to its final perfection, that 
prodigious fabrick which has been the 
cauſe of ſo much misfortune and advan- 
tage. 

The northern tribes abandoned, as by 


(1 8) The author of the Spirit of Laws introduces his 
account of the feudal ſcheme with the following beauti- 
ful deſcription of it. Je croirois qu'il y auroit une im- 
perfection dans mon ouvrage, fi je paſſois ſous fiience un 
Evenement arrive une fois dans le monde, et qui n'arri- 
vera peu*-etre jamais; fi je ne parlois de ces loix que Fon 
vit paroitre en un moment dans toute I Europe, ſans 
qu elles tinfſent à celles que Jon avoit juſques alors con- 
nues; de ces loix qui ont fait des biens et des maux in 
finis ; qui ont laifſe des droits quand on a cede le do- 
maine; qui, en donnant a pluſieurs perſonnes divers 
genres de ſeigneurie ſur le meme choſe ou fur les memes 
perſonnes, ont diminue le poids de la ſeigneurie entiere ; 
qui ont pole diverſes limites dans des empires trop eten- 
dus; qui ont produit la regle avec une inclinaifon a l'a- 
narchie, et V'anarchie avec une tendance a Vordre et a 
harmonie This deſcription is ſhort ; but it comes from 
the pen of Monteſquicu, L'e/prit des Loix, liv, 30. ch. 1. 


concert, 
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concert, their own habitations, to fix e- 
ſtabliſhments in the Roman provinces : 
and the hurry and agitation of mind, 
which times of tumult and alarm never 
fail to produce, and the diſorder inſe- 
parable from great bodies of men; the 
dangers which threatened them, and 
the hopes they conceived ; ignorance of 
the countries in which they found them- 
ſelves, and ſurpriſe at the progreſs they 
had made; all joined to turn their at- 
tention towards the leaders who con- 
ducted their enterpriſes, and ſhared 
their toils, Theſe were the ties which 
bound them together; and the multi- 
tude of warriors, irreſolute and waver- 
ing, depended on their wiſdom for di- 
rection. The formation of courts, as 
in their own countries, was not preſent- 
ly attended to; nor perhaps was expe- 
dient : and, ignorant of commerce, and 
profeſſed enemies to taxes (19), they 

knew 


(19) The Gothini and Of, ſays Tacitus, were not 
| German nations, as they ſubmitted to be tributary : 


6 (Gottuacs 
* 
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knew not thoſe ſources of order and 
government which are applied to in cul- 
tivated times. In this ſituation, military 
men, in love with the virtues of their 
princes, and yielding them during war 
an unlimited ſubmiſſion, were induced, 
by the eaſieſt tranſition, to conſider them 
as repreſenting their ſtates or nations. 
Land, which formerly belonged to com- 
munities, was now veſted in leaders; 
and grants of territory (20), which tribes 
at firſt beſtowed on one another, flowed 
to individuals. 

The 


« Gothinos Gallica, Oſos Pannonica lingua, coarguit non 
eſſe Germanos ; et quod tributa patiuntur : paitem tri- 
butorum Sarmatz, partem Quadi, ut alienigenis, impo- 
nunt.” De M. G. c. 43. 


(20) Herce aroſe the notion, that a feudal king was 
proprietor of ali the lands in his kingdom ; a notion 
which the advocates for tyranny have fondly inculcated. 
The ſpecious ſhow of power, which this notion aſcribes 
to a monarch, is, at firſt view, very apt to impoſe ; but 
vaniſhes the moment we aſcend to its origin. Land ori- 
ginally belonged to nations or bodies of men, and after- 
wards devolved to the repreſentatives of thoſe nations or 
bodies of men: and if liberty was enjoyed in the one 
caſe, there is little doubt but it was enjoyed in the other. 

To 


Sect. 1. German and Gothic kingdoms. 79 


The office of a general, which before 
was uncertain and temporary, was now 
continued during life; and command- 
ers were diſtinguiſhed by the more 


pompous appellations of Kings and Mo- 
narchs. Their powers, however, were 


narrow and hmited ; and they retained 
but a ſcanty proportion of territory, 
The expences of government were as 
yet inconſiderable; and royalty awed 
not with its luſtre. The remainder 
was aſſigned to inferior orders ; and the 


To ſuppoſe, that land immediately deſcended from na- 
tions to individuals, is extremely unnatural ; and not lefs 
ſo is it to ſuppoſe, that it devolved excluſively to one 
man, and that in this man were lodged the riches and the 
power of a whole people. The mind paſſes not eaſily 
from great objects to ſmall ones: and the principles of 
analogy and reſemblance are ever directing, in the diffe- 
rent ſtages of refinement, the varying conceptions and o- 
pinions of mankind, 

It conſiſts, however, with the prejudices of authors to 
adopt this opinion ; and Loyſeau, Dubos, and Chante- 
reau le Fevre, have written learned volumes to ſupport 
it. The appearances of libe ty which the laws and the 


hiflory of the barbarians are perpetually preſeating, theſe 
writers conſider as uſurpations on royalty. 


allotments 
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allotments to the great correſponded to 
their dignity and ſervices. Theſe again 
parcelled out their lands to their re- 


tainers (21): and as military ſervice 
was connected with land in Germany, 
when given by one tribe to another ; 
ſo it was not now forgot to be annex- 
ed to the grants of it. Every man was 
to furniſh a force ſuitable to his ability 
and poſſeſſions ; and he performed with 
chearfulneſs a taſk ſo fitted to his tem- 
per. In the countries of enemies whom 
they had not exterminated, and alſo 
expoſed to danger from nations like 
themſelves, who, invited by their ſuc- 
ceſs, might come in ſearch of ſettle- 
ments, it was neceſſary they ſhould be 
in a poſture of defence. And, ambi- 
tious to excel in the arts of war, all 
men were fond of a government, which 
flattered their inclinations, and pleaſed 
their pride, by the military ſervice it 


(21) See Dr. Robertſon's hiſtory of Scotland, b. 1. ; 
Hume, Appendix 2. ; Wright on Tenures, ch. 1. ; and 
the Gloſſaries, | 

injoined, 
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injoined, and the ſubordination it eſta- 
bliſhed. Hence princes, on the ſmalleſt 
alarm of danger, could ſoon aſſemble 
a ſtrength to repel it; and thus they 
fixed themſelves in territories which their 
valour procured to them. 

The gifts of land, at firſt precarious, 
followed the will of the grantor. In 
this ſtate, the partiality of ſovereigns 
to relations, their weak and frivolous 
attachment to favourites, their whim, 
their vanity, and reſentment, made 
them conſtantly recall, and give away, 
what they ſuppoſed was the grant of 
their bounty. The warlike qualities of 
a vaſlal, which intitled him to remain 
in his fief, furniſhed often the grounds 
of his diſmiſſion: diſguſt followed on 
neglet; and where (22) princes were 


-(22) The following law is a proof that intereft prevail- 
ed very much in the conferring of benefices ; and it could 
not but prevail, in a higher degree, when the grants of 
land were more dependent. Capitul. Karol. et Ludo v. 
Imp. lib. 5. I. 224. ut nullus de couſiliarĩis not: is, 
propter beneficium cuilibet a nobis impetrandum, mu- 
nera accipiat: quia nos volumus illi beneficium dare, 
qui nobis bene ſervierit.” 


G | moſt 
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moſt courted, there they beſtowed their 
favours. The retainers of the feudal lord, 
among whom he had ſubdivided his 
fief, felt ſtrongly his loſſes, and ſhared 
in his diſgrace ; but being attached to 
his perſon, they could not think to quit 
him in misfortune, or renounce the 
train in which they had been diſtin- 
guiſhed; and his munificence was not 
equal to ſupport them. The ſpirits of 
men were inflamed by oppoſition, the 
faſhion of the times allowed them to 
reſiſt, and they ſet themſelves to humble 

their princes. | 
The firſt advantage extorted from ſo- 
vereigns, by this direction of the uni- 
ted powers of lords and retainers, was 
a confirmation to the former of their 
grants for the year. But why, it may 
be aſked, was a ycar in particular the 
time allotted ? A cultivated people, to 
whom the moſt extenſive notions of pro- 
perty are familiar, would, in ſuch a 
ſituation, have claimed and acquired the 
entire diſpoſal of their poſſeſſions. The 
barbarians, however, had no ſuch know- - 
I ledge 
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ledge of a private property in land ; and 
their communities in Gaul and Germa- 
ny, having yearly cultivated a new piece 
of ground (23), the diſtributions of ter- 
ritory to individuals were at that time 
annual. Land too, producing lowly its 
fruits, a vaſſal, if his fief was recalled 
within the year, was ſubjected to loſs : 
the king's officers, it may be added, re- 
commended themſelves by an attention 
to find pretences to remove him (24); 
and the ſmalleſt (25) were ſufficient. 
Hence ancient cuſtom, and the reafon 
of the thing, ſuggeſted, that fiefs ſhould 
advance from being uncertain to be 
annual. 

The lords and retainers were not like- 
ly to ſtop in their acquiſitions. The 


(23) See part 1. ſect. 3. 


(24) Beneficia qualiter adminiſtrentur, inquirant miſſi. 
Capit. 3. tit, 81. 


(23) See L L. Longab. lib. 3. tit. 8. 1. 1. or the above 
cited Capitulary, lib. 4» tit. 38. ap. Lindenbr. 
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employments of peace were riſing gra- 
dually in repute ; commerce was begin- 
ning to ſhow itſelf; and the knowledge 
and the love of wealth were introduced. 
Deſires and wants had multiplied; and 
demands to gratify them were frequent 
and preſſing. Hence hefs were next 
continued for a term of years. Fur- 
niſhed now with opportunity and en- 
couragement, men beftowed their atten- 
tion and labour on particular places. 
The time of the grants elapſed flowly : 
but princes forgot not to recall them ; 
and vallals gave up, with a double re- 
luctance, poſſeſſions, which were in- 
creaſed in their value, and for which 
they had contracted a fondneſs. They 
therefore proceeded to demand, and 
were allowed to enjoy them during life. 
The deſcendants of vaſlals were now 
ambitious to ſupport, and to emulate 
the luſtre of their anceſtors; and the 
places of their birth, and the ſcenes of 
their youthful pleaſure and amuſement, 


drew them with a ſecret charm. Hence 
the 
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the ſon (26), grandſon, brother (27), 
and more diſtant relations, came to 
claim and poſſeſs the grant. Fiefs, at 
different times, and in different places, 

deſcended 


(26) It appears, that in early times, when a feud was 
granted to a vaſſal and his ſons, all the ſons ſucceeded in 
capita : ©* Feudum æqualiter ad omnes filios pertiner,” 
ſays a commentary on the books of the fefs; and, on 
the failure of any of them, the vacant ſhare returned 
to the lord. See Wright on Tenures, p. 17. It ap- 
pears likewiſe, that a lord might advarce to the feud 
the ſon the moſt agreeable to him. See A1. feud. 1. 
tit. 1. But as the eldeſt ſon was ſooneſt able to bear 
arms, and to perform ſervices, it ſeemed hard to deprive 
him of the land; and the right of primogeniture was 
acknowledged. I need not remark, that infants, women, 
and monks, as incapable of military ſervice, were in ſuch 
times excluded from feuds, | 


(27) Theſe changes are marked diſtinctly in the books 
of the fiefs. Lib. feud, 1, tit, 1. Antiquiſſimo tem- 
pore ſic erat in dominorum poteſtate connexum, ut quan- 
do vellent poſſent auferre rem in feudum a ſe datam. 
_Poſtea vero eo ventum eſt, ut per annum tantum firmi-- 
tatem haberent. Deinde ſtatutum eſt, ut uſque ad vi- 
tam fidelis produceretur. ſed cum hoc jure ſucceſſionis 
ad filios non pertineret, fic progreſſum eſt, ut ad filios 
deveniret : in quem ſcilicet dominus hoc vellet beneſi- 
cium confirmare. Quod hodie ita ſtabilitum eſt, ut ad 
omnes æqualiter veniat, Cum vero Conradus Romam 

G 3 | proficifceretur, 
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deſcended to ſeveral generations, ſome- 
times in a lineal, ſometimes in a colla- 
teral ſucceſſion. Princes, perpetually 
diſappointed, grew careleſs of reſu- 
ming grants, which the power of the 
ſubje& was perpetually extending. Li- 
mitations were at length neglected ; 
and the remoter heir was, without in- 
termiſſion, inveſted in the grant. 

The inferior fiefs followed conſtantly 
the fate of the ſuperior ones. Lords 
parcelled out their land in the form in 
which they received it (28) : and thoſe 

advantages 


proßeiſceretur, petitum eſt a fidelibus qui in ejus erant 
ſervicio, ut lege ab eo promulgata, hoc etiam ad nepotes 
ex filio producere dignaretur, et ut frater fratri fine le- 
giti mo herede defuncto (vel filius) in beneſcium quod eo- 
rum patris fuit, ſuccedat.” See farther te Conflitutions 
of Conrad. lib. feud. 5. tit. 1. or Lindendr, p. 679. 
Ihe reader may alſo conſult Montefguies, liv. 30. c<. 16. 
Hume, Appendix 2. Spelman voc. Feedum, Dalrymple, 
4b. 5. ſedi. 1. and Croig, lb. 1. dieg. 4. 


(28) It may be proper to mention, in this place, the 
different names which accompanied and diſtinguiſhed this 
progreſs of the feudal law, When feuds were in their 
dit and moſt dependant ſtate, they were called awnere ; 
when 
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advantages were ſucceſſively communi- 
cated to retainers, which their influence 
had aſſiſted to produce. 

It was thus that land was firſt con- 
nected with ſovereigns: it was thus that 
it devolved to the people. The con- 
fined notions of property peculiar to a 
barbarous age, and the particular ſitua- 
tion of the conquering nations, ſubſtitu- 
ted leaders in the place of communities: 
An extenſive territory was veſted in 
them; and, perceiving the advantages 
to be derived from it, they haſtened to 
be powerful, The people were alarm- 
ed; they claimed the direction of this 
territory ; the grants of land ſubmitted 
to a progreſs ; additions flowed to the 


when they were given for a term of years, and for life, 
they had the name of beneficia : and theſe ſtages of feuds 
occur under theſe terms in Marculpbus, who lived about 
the year 660. Three centuries, and ſomething more, 
after this period, the perpetuity of the feud was fully 
eſtabliſhed : and the appellation of feudum and fexda came 
to be uſed. It may be remarked, however, that this laſt 
expreſſion is generally employed in a more enlarged mean- 
ing; and often includes every ſtage of this progreſs. 
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power of the vaſſals; and laws were en- 
acted to ſecure their rights. Princes 
forgot that they repreſented the people ; 
and the people cruſhed their ambition. 
Liberty followed the conquerors out of 
Germany ; it was in danger on their 
conqueſts; and this danger, like con- 
vulſions and rebellions in a ſtate, ſerved 
to confirm and ſtrengthen it. 


A II. 


Of the origin and decline of the feudal ce- 
Gw . © 


remomes and incidents. 


F authors have crred in aſſigning the 

origin of the feudal polity, they have 
been no leſs miſtaken in accounting for 
the ceremonics of fealty and homage ; 
and for the incidents of wardſhip and 
marriaze; of relief, aid, and eſcheat. 
They aſcribe to the perpetuity of the 
teud, 
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feud, what prevailed in the foreſts of 
Germany (1), and grew from the con- 
nection of prince and retainer. 

While the barbarians were in their 
own countries (2), the moſt intimate 
connection ſubſiſted between a prince, 
or great warrior, and his retainers, 
The military ſpirit, which throws a 
contempt on every thing that is joined 
to labour (3), occaſioning a negle& of 
agriculture; men, in ſuch a period, de- 
rived, in part, their ſubſiſtence from 
war and plunder. Without experience 
of a private property in land, und un- 
acquainted, of conſequence, with the 
uſe of money, or with commerce, there 
was no other method to ſupply it. At- 


(r) Sce Spelman's rreatife on Feuds and Tenures g 
Monteſquieu, liv. 31. ch, 33. & 34. Cc. 


(2) Part 1. ſect. 1. 


(3) Tacit. de M. C. c. 14. Nec arare terram, aut ex- 
pectare annum, tam facile perſuaſeris, quam vocare hoſtes 
et vulnera mercri, pigrum quinimmo et iners videtur ſu- 
dore acquirere, quod poſſis ſanguine parare. 


tacking 


| 
| 
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tacking (4), therefore, their peaceful 
neighbours, or leaguing with nations 
already at war, they gratified their love 
of arms, and of rapine; and the great 
furniſhing direction, and the vulgar 
force, their mutual advantage bound 


| theſe ranks in the cloſeſt confederacy. 


This connection was likewiſe promo- 
ted by the imperfection of civil govern- 
ment in thoſe early ages. Before the 
right of revenge is delivered up by the 
individual to the magiſtrate, and before 
the public acquires authority to carry 
its de ons into execution, men depend 
on their own arms for redreſs and pro- 
tection; and ſociety is often disfigured 
by the violence of private reſentment. 
Among warriors, jealous and provoked, 
the leaſt negle& bore the marks of con- 


(4) Si civitas, in qua orti ſunt, longa pace et otio 
torpeat ; plerique nobilium adoleſcentium petunt ultro eas 
nationes, que tum bellum aliquod gerunt, quia et ingra- 
wn gent! quies, et facilius inter ancipitia clareſcunt, mag- 
vumque comitatum non niſi vi belloque tueare. Tacit. 
4d M. G. c. 14. 


tempt; 
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tempt; the leaſt exultation, or aſſumed 
ſuperiority, was held as a defiance; and 
the ſword muſt decide diſputes which 
no laws had been framed to determine. 
The injured, if unable of himſelf to re- 
taliate on his enemy, engaged his friends 
to aſſiſt him; and his friends claimed 
his aid in a like ſituation. If a retainer 
had ſometimes occaſion for the arm and 
influence of his prince, a prince was 
often no leſs indebted to the number 
and valour of his retainers. The little 
community (5) conceived itſelf injured 

by 


{;) car, kb. 6. c. 11. In Gallia non ſolum in omni- 
bus civitatibus, atque in omnibus pagis, partibuſque, ſed 
pene etiam in ſingulis domibus, factiones ſunt : earum- 
que factionum principes ſunt, qui ſummam auctoritatem 
eorum judicio habere exiſtimantur : quorum ad arbitrium 
jodiciumque ſumma omnium rerum confiliorumque re- 
deat. idque <jos rei cauſa antiquitus inſtitutum videtur, 
ne quis ex plebe contra potentiorem auxilii egeret: ſuos 
enim quiſque obprimi, et circumvenĩri, non patitur ; nee 
que aliter fi ficiant, ullam ir ter ſuos habent auctorita- 
tem,” Polybius, lib. 2. has obſerved of the Senones, 
« Sodalitatibus colendis przcipue ſtudebant. Is namque 
apud illos plurimum timetur, et potentiſſimus cenſetur, 
quem plurimi colunt. The propinquity of blood, and 

other 
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by an inſult on any of its members; 
duty, as well as paſſion, called it to re- 
venge ; and a ſtain indelible covered its 
honour, if the indignity remained un- 
atoned. 

The fimilitude of occupation and a- 
muſement ftill farther corroborated this 
connection. In a rude period of man- 
ners, the tempers of men, leſs warped 
and weakened by prejudice, leſs timo- 
rous, diſtant, and unequal, than when 
the purſuits of pleaſure, ambition, and 
avarice, have ſpread out their allure- 
ments, move, without reſerve, to the 
voice of paſſion; and friendſhips, where 
there could be no intereſt to deceive, 
were at once laſting and ardent. While 
retainers fought by each other in the 
field ; while they attended the ſame 
train in peace; and, equally attracted 
other cauſes, it may be remarked, might bind particular 
individuals in the cloſeſt intimacy ; but ſuch attachments 


rather ſtrengthened than derogated from the general :fſc- 
cClations of princes and retainers, 


by 
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by the ſame military ſports (6), were 
equally adventurous to attain diſtinc- 
tion; their minds, bending in a ſimilar 
direction, diſpoſed them to enter into 
habitudes, and linked them to each 
other, by the friendly intercourſe of 
office. And while the great, without 
loſing their dignity, could mingle with 
the vulgar, princes were ambitious to 
ſhare in theſe intimacies ; and diſplayed 
their zeal and affection, by the enco- 
miums they beſtowed on their followers, 
and by thoſe honours (7), and preſents 
(8), which are ſo flattering to a warlike 


people. 


Theſe 


(6) The amuſements of a barbarous people are con- 
ſtantly eonnected with danger. Tacitus ſays of the Ger- 
mans, Genus ſpectaculorum unum atque in omni” 
ccetu idem. Nudi juvenes, quibus id ludicrum eſt, in- 
ter gladios ſe atque infeſtas frameas ſaltu jaciunt. Ex- 
ercitatio artem paravit, ars decorem. non in quæſtum ta- 
men aut mercedem. quamvis audacis laſciviæ pretium 


eſt, voluptas ſpectantium. de M. C. c. 24. 
(7) Tacit, de M. G. c. 13. 


(3) ** Exigunt” (obſerves the ſame author corcerning 
the German retainers) ** principis ſui liberalitate lum 
3 bellatore: u 
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Theſe cauſes bound a prince and his 
retainers in Gaul and Germany ; and 
when the barbarians had conquered, 
and the relation of ſuperior and vaſſal 
had ſucceeded to that of price and re- 
tamer, the grants of land, which the 
former beſtowed on the latter, contri- 
buted, with a powerful efficacy, to ad- 
vance and confirm this union. Land, 
at all times, fills the mind, and makes 
à durable impreſſion on the affections. 
The novelty, however, of this object. 
and the ardour with which the poſſeſ- 
ſion of it would ſtrike the barbarian, 
enhanced to him its value. A prince, 
or dignified warrior, viewed himſelf 
with triumph, as coming in the place 
of a nation; and dealt out, as to his 
ſubjects, with a ſwelling heart, his land 
and his greatneſs. His followers recei- 
ved his preſents with an equal paſſion: 
and this bond of connection continued 


bellatorem equum, illam cruentam vſctricemque frameam. 
Materia munificentiz per bella, et raptus.” 4 M. G. 


6. 14. : 
its 
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its energy, when the former cauſes 
were no longer exerted, when the mi- 
litary ſpirit had decayed, when regular 
governments were eftabliſhed, and when 
commerce and luxury had given birth 
to a more varied, but leſs virtuous ſeene 
of manners. 

The attachments, however, of prince 
and retainer were ſtrong and lively, be- 
fore land was transferred to individuals, 
and had produced their effects. The 
young men directed to them their firft 
ambition; and the ſtate, conceriving a 
concern in aſſociations which formed 
its force, ceremonies were invented to 
add to their importance. The council 
of the warriors afſembled ; and if the 
youthful candidates were able to endure 
fatigue, and diſcovered the preſages of 
greatneſs (9), princes received them in- 
to their retinues; they preſented to 


(9) Tacit. de M. G. c. 20, Dominum ac ſervum nullis 
educationis deliciis dignoſcas. Inter eadem pecora, ia ea- 
dem humo degunt ; donec ætas ſeparet ingenuos, virtus 
agnoſcat. 

them 


g6 Of the flate of Land in the Part II. 


them the ſhield and the framea (10) 
and the foundations (11) were laid of 
the firmeſt commerce. The ſtate conſi- 
dered them as citizens; and their 
minds were agitated with hope and 
glory. | 
From this moment they accompa- 
nied, on every occaſion, thoſe princes 
to whom they had joined their affec- 
tions, To guard their reputations a- 
gainſt the inſidious attacks of a ſecret 
foe; to defend their perſons againſt the 
more honourable aſſaults of an open 


(10) See part 1. ſect. 1. 


(11) The ſtrong connection of prince and retainer is 
well exemplified in the ſtory of Chnodomarius: —** Com- 
pulſus,” ſays the hiſtorian, * ad ultimos metus, ultro ſe 
_ dedit, ſolus egreſſus. And he adds, Comiteſque ejus 
ducenti numero, et tres amici junctiſſimi, flagitium ar- 
bitrati poſt regem vivere, vel pro rege non mori, fi ita 
tulerit caſus, tradidere ſe vinciendos,” An. Marcell. 
lib. 14. c. 12. Litavicus,” fays Cæſar, cum ſuis 
clientibus, quibus, more Gallorum, nefas eſt etiam in ex- 
trema fortuna deſerere patronos, Gergoviam profugit.” 
4. 7. c. 40. 


enemy 
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nemy (12); to add to their luſtre in 
peace, and to their power in war; to 
fight by their fide in battle, to equal 
their courage, to increaſe their renown, 
and never to forſake or ſurvive them : 
theſe were the duties to which they ſub- 
mitted. 


By receiving from their princes the 
ſhield and the framea, they had acknow- 
ledged their ſuperiority: and they 
chearfully profeſſed their readineſs to 
comply with injunctions and orders, 
which, communicating to them the 
means of action, led them to diſtinction 
and honours. No mean ſubmiſſions 
were claimed, or expected; but the pur- 
poſes of ſociety and government required 


(12) Tacit. de M. G. c. 14. © Cum ventum in aciem, 
turpe principi virtute vinci ; turpe comitatui virtutem 
principis non adzquare. Jam vero infame in omnem vi- 
tam ac probroſum, ſuper ſtitem principi ſuo ex acie receſ- 
ſiſſe. Illum defendere, tueri, ſua quoque fortia facta glo- 
riæ ejus aſſignare. præcipuum /acramentum eſt. Principes 
pro victoria pugnant ; comites pro principe.” See the 
ſame author, c. 13- 


H ſubor- 
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ſubordination, and the offices of com- 


mand and obedience. 


The ſame attachments prevailed, as 
we obſerved, when the barbarians had 
conquered ; and the grants of land di- 
miniſhed not their influence. The fame 
ceremonies hkewile continued, and 
were diſtinguiſhed by the appellations 
of fealty and Homage (13). But a nicer 
care attended their practice; as retain- 
ers, ſeparating to enjoy their lands, and 
ſolicited by more various paſſions, and 
more occupied, might forget their du- 
ty to their princes, miglit refuſe the ſer- 
vice to which they had fubmitted, and 
renounce the te ure by which they 


held : and no longer at hand to approve, 


(12) The oath of fealty, and the præcituum /acramen- 
tum jult now deſcribed, were expreſsly fimilar ; and homage 
was no more than an ackncwledgement of the ſuperiori- 
ty of the lord. See Wright on Tenures, p. 55.; Coke on 
Littleton, p. 64. © 67. ; and the G/:faries of Spelman aud 
Da Cange. 


and 
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and to act in the meaſures propoſed (14), 
a ſummons from the princes called them 
to arms. 

In Germany, it was the great ambi- 
tion of the princes to excel in the num- 
ber and bravery of their retainers ; and 
they naturally employed their care to 
bring up to hardſhips and military diſ- 
cipline, thoſe youths whom they deſti- 
ned for their train, or who, incited by 


military glory (15), had already offered 
themſelves to attend their fortunes. 


Ligno ſuſpenditur alte 

EreQto elypeus, tunc præco regius omnes 
Convocat a dominis feudalia jura tenentes. 
Spelman, voc. Feodum. 


(14) 


The obligation to military ſervice was known among the 
Anglo-Saxons by the Profe47io militaris et expeditio ; in 
the Empire by Herebannum; and in France by Eſcuagium; 
under which title it was known in England after the Nor- 
man conqueſt, See the Gloſarzes. 


(15) Tacit, de M. G. c. 13. © Infignis nobilitas aut mag- 
na patrum meri:a principis dignationem etiam aduleſcen- 
tulis aſſignant. But he adds, Ceteris robuſtioribuz ac 


jam pridem probatis aggregantur,” 


H 2 The 


| 
| 
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The ſame ambition followed them in 
their conqueſts; and, producing the ſame 
conſequences, the halls of ſuperiors were 
filled with future vaſſals (16), whoſe 
early merits had recommended them, or 
who had found that diſtinction from the 
prejudice of princes, or the connection 
of families. 

But, unfettered by the poſſeſſion of 
land in their own country, princes were 
ever adding to their retainers. The 
young men attained to the military age, 
and joined in their retinues. The grants 
of land ſet a boundary afterwards to 
their number : and while theſe were 
precarious, the power of the lord raiſed 
up at pleaſure the expectants to his fiefs. 
This power was likewiſe exerted at the 
return of the fiefs, when they had been 
granted for life, or a term of years : 


(16) I have ſometimes been ready to imagine, that the 
word juniores, which occurs very often in ancient papers 
and volumes, might refer, in {ome inſtances, to thoſe 
youths who were candidates to ſucceed to fiefs. See Dx 
Cang?, voc. Juniores. 

and 
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and when they deſcended with limita- 
tion in a certain family, and law di- 
reed the choice of the ſuperior, he re- 
ſumcd, on the death of the feudatory, 
the poſſeſſion of the land, and took the 
infant-heir under protection. It was 
the court of the lord which, in thoſe 
ruder and more violent times, afforded 
the greateſt ſecurity to the perſon of the 
vaſſal : it was there he found the fitteſt 
opportunities of 1mprovement. Such 
was the riſe and the progreſs of ward- 
„ 

When it is remembered, that it was 
a law among the Germans, to preſerve 
inviolably the friendſhips of their an- 
ceſtors and kindred, and to inherit and 
adopt their enmities (17), we may eaſily 
conjecture, with what ardour of mind 
individuals then entered into connec- 
tions of their own, and with what ſtea- 
dineſs of conduct they purſued and 
maintained them. The ties of nature 


(17) Tacit. de M. G. c. 21. Suſcipere tam inimicitias 
ſea patris ſeu propinqui, quam amicitias, receſle eff. 


H 3 were 
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were not ſtronger, or more ſacred, than 


the attachments of prince and retainer. 
Shall we then imagine, that followers, 
renouncing all the objects of their firſt 
and warmeſt affection, and tarniſhing 
all the luſtre of their former glory, 
would ally themſelves with families at 
variance with their princes ? or ſhall we 
even fancy, that ſuch families would 
accept of their alliances ? Retainers liſ- 
tened to the counſels of their princes 
(18); who, uniting them to the more 
honourable and powerful, employed art 
to extend their greatneſs. Manners 
change not of a ſudden : ſuperiors con- 
tinued this influence, and gave their 
wards in marriage. Delinquencies, in 
the one caſe, were puniſhed by expulſion 
from the train of the prince, and by the 
infamy attending them ; in the other, by 
the forfciture of the fief. 


(15) Cæſar ſays of Dumnorix, ** Hujus potentiæ cauſs, 
mairem in Biturigibus, homini illie nobiliſmo, ac poten- 
tiſumo, conlocafſe : ipſum ex Helveti's uxorem habere : 


ſrorem ex matre et propinquas ſuas nuptum in alias civi- 
dates couiucalle,”* 13. | C. 18, 


Among 
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Among a people who felt all their 
paſſions in extreme, and by whom eve- 
ry mark of favour was received with 
the higheſt gratitude, the admiſſion in- 
to the train of a celebrated warrior was 
neceſſarily followed with ſome return. 
Among a people who delighted in pre- 


ſents (19), and performed not any act 


of civil life without exchanging them 
(20), a ſituation could not occur, where 
their propriety was greater. Led by 
| paſſion, and prompted by an ambition 
to conciliate the affections of his prince, 
every retainer, when promoted to at- 
tend him, preſented ſome gift to which 
the opinion of rude times had annex- 
ed a value. When land had become 
connected with individuals, and a vaſſal 
was about to receive a fief, he was ex- 
_ aftly in a ſimilar ſituation; and, guided 


(19) © Gaudent muneribus,” faid Tacitus in general 


of the Germans, c. 21. 


(2c) See, in the ſame author, the ceremonial of mar- 
riage among thi- people, c. 18. 


H 4 by 
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by the ſame principles (21), he offered 
a preſent to the ſuperior. It is thus 


(22) that the right of relief was eſta- 
bliſhed. 


The Germans, jealous of liberty, 
ſtooped not to taxes ; but their genero- 


(21) Before this preſent came to be paid in money, it 
conſiſted of armour ; ard it might be offered in this ſhape 


in Germany. 


(22) This right, if known by the name of relevium in 
the earlier feudal times, muſt have acquired it from the 
conſideration, that the preſent given was a kind of re- 
compence to the ſuperior for parting with his land : and 
this notion might eaſily prevail as times grew mercena- 
ry. It is, however, the common notion, that this word 
was not known till feds came to be granted to a ſeries of 
heirs : and, in this caſe, the word got a beginning, when 
the ſon of a feudatory offered a preſent to the ſuperior to 
relieve, if one may ſpeak fo, the land which the death 
of his anceſtor had rendered caduciary. 

This leads me to remark a praftice which is common 
to antiquaries. When they have found, with much in- 
duſtry, the age of a particular word, they invariably con- 
clude, that the ceremony, or incident denoted by it, was 
not known till that period, They have no conception 
that the ing could prevail before the name, They act 
as philologers, while they ſhould attend to the force of 
hiſtory, and the ſpirit of ages. 


ſity 
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ſity, and fondneſs of enterpriſe, fur- 
niſhed to their princes a more plentiful 
ſource to continue their ſplendour, and 
to aſſiſt their undertakings. The hearts 
and the arms of their followers offered 
them a ſupply more effeCtual than that 
half-granted tribute, that cold ſervice, 
and thoſe feeble efforts, which the power, 
or the wealth, of a deſpotic monarch, ex- 
acts, or buys from his ſlaves. But it 
was not ſolely to the glory of a prince 
that his retainers miniſtered (23): they 
relieved alſo his wants and neceſſities. 
Were his ſons to be initiated in the 
trade of arms, were his daughters to be 
married, or was his captive family to be 
redeemed, their contributions furniſhed 
the feaſt, or made up the ranſom. 
Hence the aid (24), or benevolence, 
which 

(23) Tacit, 4 M. C. c. 15, Mos elt civitatibus ultro 
ac viritim conferre principibus vel armentorum vel fru- 


gum, quod pro honore acceptum, etiam neceſſitatibus 
ſubvenit. 


(24) Spelman and Du Cange, voc. Auxilium. It has 
been obſerved by many writers, ſays an intelligent anti- 
quarys 


106 Of the ſtate of Land in the Part II. 


which a vaſſal rendered to his ſuperior. 


No people were more delicate in the 
point of honour than the Germans ; 
and none had ever carried the military 
inſtitutions to ſuch a height. It is not 
therefore to be ſuppoſed, but the fol- 
lower unworthy of the train of a prince, 
would immediately be expelled from it, 
and incur the puniſhment which was 
due to his cowardice or perfidy. When 
retainers got land for ſervice, the ſame 
caſes would occur, and the ſame rules 
be practiſed. The ſuperior would ra- 
viſh from a vaſſal the fief, which his 
crime or delinquence had made him 
incapable to enjoy. It is thus (25) 

that 


quary, that in England there were in ancient time 
three ſorts of aid due to the king from his immediate 
tenants, (and likewiſe to inferior lords from their imme- 
diate tenants), of common right, or by reaſon of ſeigneury; 
to wit, aid to make his eldeſt fon a knight, to marry his 
eldeſt daughter, and to ranſom his perſon when taken in 
war.” Madeox. Hiſt. Excheg. p. 399. 


(25) See Spelman and Du Cange, voc. Felonia et E, 
cheata, I have not mentioned the other appearance of 
cheat, 
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that the incident of eſcheat was pro- 
duced. 


Such was the origin of theſe ceremo- 
nies and incidents. They prevailed 
among the Germans; they were conti- 
nued by that people when they had 
conquered, and followed in every period 
of the feudal progreſs. Antiquaries 
have been ſtruck with the grants of 


land which a ſuperior beſtowed on his 
vaſſals; but have not attended to the 


hiſtory of property, or to the previous 
connection of thoſe parties. They en- 


eſcheat, which happened on the failure of heirs, as I have 
all along confined myſelf to times, anterior to the per- 
petuity of the fend, Nor, for the ſame reaſon, have I 
mentioned the fine of alienation, To diſmember a ſief, 
was the invention of late times, when the advancement 
of arts had made every thing to be bought and fold, 
The feudal ſpirit locked up land from commerce; but 
the luxury and neceſſities of vaſſals induced them to alie- 
nate their lands. The conſent of ſuperiors was ne- 
ceſſary to ſuch alienations: a bribe ſoftened them into 
compliance; and on this bribe the fine of alienation was 
erected. Time, no doubt, and accident, introduced in- 
novations on ancient cuſtom, 


I tered 
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tered the labyrinth without the clue to 
direct their ſteps (26), and were loft in 
its windings. 

But as theſe ceremonies and incidents 
aroſe, and grew with this connection 
of prince and retainer, ſo they attend- 
ed, and were loſt in its decline. When 
the life of a ſoldier, fo expoſed at dif- 
ferent times to diſſipation and hardſhip, 
had grown to be irkſome, and induſtry 
and labour offered a more honourable 
ſubſiſtence than war and rapine; when 
the hand of the magiſtrate was armed 
with power to puniſh the offender, and 
government furniſhed protection and 
ſecurity to the perſons and poſſeſſions. 
of men; and when the ſpirit of com- 


(26) It is remarkable, that very able writers are con- 
ſtantly committing errors in what they write concerning 
feuds. I his prc ceeds from the little attention they pay 
to the way of thinking and hiſtory of the barbarians be- 
fore their conqueſts, The ſhort, but comprehenſive and 
ſentimental, work of Tacitus, on the manners of the Ger- 
mans, is the key to the Inſtitutions, the Capitularies, 
and.the Codes of the barbarians: yet how ſeldom is it 
appealed to ? 


merce, 
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merce, and the allurements of luxury, 
had given birth to the arts of peace, 
and the love of wealth: in ſuch a 
period, the uſe and neceſſity of all pri- 
vate aſſociations were removed; princes 
forgot their retainers, retainers their 
princes; and thoſe ceremonies and inci- 
dents which had attended their connec- 
tion, and which were willingly perform- 
ed while that connection was of advan- 
tage, were conſidered as grievances. 
Vaſſals yielded not the ſubmiſſion, in 
more peaceful times, which dangers and 
alarms made them give with chearful- 
neſs; and the ſervice 1njoined by tenure, 
grown burdenſome and ſevere, was 
made eluſory or civil. The heirs or ex- 
pectants of feuds found it more agreea- 
ble to remain at home: their relations 
thought it more expedient. The voice 
of war ſounded not ſo loudly; and the 
talents for buſineſs and debate, and the 
ſoft accompliſhments of peace, were but 
ill acquired, or improved, in the hall of 
the ſuperior. The appetite of the ſexes 

had 
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had refined, and was directed by more 
complicated views. Retainers truſted 
not to their lords the choice of the ob- 
jets of their tendereſt affection: nor 
did they lightly enter into contracts (27), 
which, unlike in their nature to all 
others, the conſent of the parties diſ- 
ſolves not. More guided by ſentiment 
than the ſavage and the barbarian, the 
member of a poliſhed age finds a thou- 
ſand charms, and a thouſand obſtacles, 
to incite and obſtruct his paſſions : 
more guided alſo by intereſt, he oftener 
debaſes his affections to a ſordid and 
ignoble traffic: and theſe motives join- 
ed their influence againſt the incident of 
marriage. The ſeverity of the other in- 
cidents was no leſs felt in a cultivated 
and commercial age; and in kingdoms 


(27) In rude times, before manners have acquired a 
delicacy, and before the paſſions are reſtrained by laws, 
the obligations of marriage are often temporary. The 
ſame conſent which gave beginning to this union can diſ- 
ſolve it: and the parties, on every diſguſt, ſeek to unite 
themſclves more agrceably, 


where 
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where the feudal law has been allowed 
to wear out by time, the deciſions of 
judges, and the force of ſtatutes, have 
reduced them to nothing. The enlar- 
ging experience of men is ever altering 
their manners : the preſent ſtill improves 
on the paſt: and thoſe cuſtoms and at- 
tachments which one age adopts, and 
purſues with pleaſure, the next renoun- 
ces, and avoids as oppreſſive and grie- 
vous. Conſtant alone in the changes 
they exhibit, men are ever furniſhing 
the materials of thoſe motley pictures 
which compoſe their hiſtory. 


SE CT. MEL 
Of Allodial poſſeſſions. 


E are not, however, to imagine, 
that all the territory which the 
conquering nations acquired by their 
valour, was immediately converted into 


flefs. 
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fiefs. The German nations only occu- 
pied in their own country, as much ter- 
ritory as was ſufficient to maintain them. 
The princes who repreſented ſuch na- 
tions did the like; and the lands which 
remained were partly claimed by the 
ancient inhabitants of the conquered 
provinces, and partly poſſeſſed by a free 
title. Warriors, who fought for them- 
ſelves, and to whom liberty and ſplen- 
dour had the greateſt charms, were not 
to be ſatisfied with the precarious poſ- 
ſeſſions they received from their lead- 
ers. They ſeized alſo on eſtates, which, 
holding of no ſuperior, were ſubjected 
to no ſervice : and theſe they diſſipated 
in expence, diſpoſed of by ſale, preſent- 
ed in donation, or tranſmitted to their 
heirs; exerting over them all the rights 
of the moſt abſolute property. The 
codes of the barbarians perpetually al- 
lude to ſuch eſtates, which they diſtin- 
guiſh by the term allodial (i); but they 

offer 


(1) Alloaium 


et prædium liberum nulli ſervituti 


obnoxium ; id:0que feudo oppolitum, quod hoc ſemper a- 
licui 
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offer not any grounds by which to ac- 
count for this enlarged notion of a pri- 
vate property over land. Would we find 


its origin, we mult look for it in the cuſ- 
toms of the Germans. 


The inhabitant of Germany marked 
out a piece of ground around the cabin 


he had built (2); and having incloſed 
this 


licui ſubjacet ſervituti, ——Dicitur etiam allodium terra 


libera, quam quis a nemine tenet, nec recognoſcit, licet 
fic in alieno diſtrictu et juriſdictione : ita quod ſolum eft 
ſub domino diſtrictus, quoad protectionem et juriſdictio- 
nem. Spelman, voc. Allodium. See alſo Gloſſaire du droit 
Franzois, par Lauriere, Monte/quieu, liv. 30. ch. 5. and 
Hume's hift. Append, 2. 


(2) Tacit. de M. G. c. 16. Nullas Germanorum po- 
pulis urbes habitari, ſatis notum eſt, ne pati quidem inter 
ſe junctas ſedes. Colunt diſcreti ac diverſi, ut fons, ut 
campus, ut nemus placuit. Vicos locant, non in noflrum 
morem, connexis et cohærentibus zdificiis : um gui/que 
demum ſpatio circumdat, five adverſus caſus ignis reme- 
dium, five inſcitia zdificandi. 


Monteſquieu has imagined, (Le/prit des Loix, liv. 18. 
ch. 22.), that the Salick land was within the incloſure of 
the German houſe ; and that the Franks, when they had 
acquired new poſſeſſions, continued to call them Salick 
lands, The authority of this author is doubileſs very 
great ; butlet us ſtop a moment to inquire into his opi- 

I nion, 


— — — — — — — — — 
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this ground, it became an object of his 
fondeſt attachment; and he poſſeſſed it 
in preference to all others. Nor did the 
public, though it annually cultivated a 
different territory, find it at any time 
expedient to call back to its ſtock thoſe 


ſpaces which individuals had occupied, 


or to reſtrain their extent. Within theſe 
inclofures they fancied they had found 


nion. If the Franks had been ſingle in ſurrounding their 
houſes with an incloſure, this opinion had been juſt and 
concluſive. The fact, however, applies equally to every 

German nation, It muſt therefore have followed, if this 
opinion was well founded, that the Salick lands were 

common to all the barbarous nations; for the land of 
the houſe were common to them. But every body knows, 

that the Salick lands were particular to a certain people. 

The concluſion then is obvious, that the Salick lands were 
not the land; of the houſe. This opinion of Monteſquieu 

appears likewiſe to be fingular : for it is generally 

thought, that the Salict lands, and the Salick law, were ſo 
named from being peculiar to the Salians or Franks: and 

this notion is eaſy and natural. Allodial lands were com- 

mon to all the Gothic nations: theſe then were the land. 

of the houſe. With regard to the ſucceſſion to Salick and 
Alledial land, it is probable that the fame principles di- 

rected it. But in the one, the women were entirely ex- 
cluded ; in the other, there was a diſtant poſſibility of 
their ſucceeding. | 
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an afylum; and ſhotild the rage of their 
enemies purſue and overtake them there 
(3), a double penalty atoned the delin- 
quence. 

The continued enjoyment of lands to 
which they were ſo firmly united, made 
men fancy them m6te peculiarly their 
own: and while they defended them a- 
gainſt every invader, or ſhared them 
with their friends, the exertion of the 
privileges of property led to the con- 
ception of the right of it; and the ab- 
ſtract idea conveyed by that term, and fo 
little known in the beginnings of ſociety, 
became gradually evolved. Itis indeed a 
fact no leſs curious than certain (4), that 
when the barbarians had conquered, 
the particular ſpaces ſurrounding the 
houſes of the warriors were the firſt 
portions of territory which were redu- 

(3) Compare the ſpirit of the following laws : Viſgotb. 


kb. 8. tit. 1. I. 4. Burg, add. 1. tit, 5. Cal. tit. 6. 5. 3. 
Alm. tit. 10. 11. 31. 81. 82. ap, Lindenbr. 


(4) Lotcen. Antiq. Suco-Goth. ig. 
13 eed 
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ced to commerce. From theſe the tranſi- 
tion to others was obvious : and their 
minds growing in their powers, and 
enlarging by obſervation of the cultiva- 
ted manners of the conquered provinces 
(5), no wonder (6) they every where took 
poſſeſſion of lands which were free and 
allodial. 


It occurs, next, to inquire concerning 
the principles which directed the ſucceſ- 
ſton to theſe lands: and for this end, we 
muſt again turn our eyes to the woods 
of Germany. 


(;) Some of the conquering nations entered into for- 
mal agreements with the Romans, which induced them 
to obſerve the manners of that people: the moderation 
of others produced this eſſect without ſuch agreements, 
And with regard to the Saxons, they could not but im- 
bibe, during their wars with the Britains, ſome part of 
the civility ia which the Romans had inſtructed thoſe 
iſlanders, | N 


(6) Perſons who had received crown-benefices were 
ſometimes in uſe to diſpoſe of them in property, and to 
purchaſe them back again as allodial lands, This fraud 
ſhows the frequency of allodial poſſeſſions. See Linder, 
cap. 3. tit. 20. 


Among 
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Among the Germans, the ſons of a 
warrior, ſharing conſtantly in his plea- 
ſures and fatigues, felt ſtrongly his 
attachments. His daughters, more 
reſerved and diſtant, wanted opportuni- 
ties to improve their ſympathy. His 
connection with the former grew more | 
and more ardent; his connection with 
the latter grew colder and more indiffe- 
rent. The lands he had occupied, and 
the objects he valued, were fondly re- 
garded by the former ; and they con- 

tinued to poſſeſs them. But (7) the 
latter 


(7) Leg. Rip. tit. 56. F. 3. ap. Lindenbr.—-<** Dum 
virilis ſexus extiterit, fœmina in hereditatem aviaticam 
non ſuccedat.” See alſo Leg. Angl. et Wer. tit. 6. &C. 
It is worthy of remark, that if a woman who had the 
good fortune to inherit land ſhould have a living child 
in marriage, and die in childbed, her eſtate went to her 

© huſband. This law is curious, and points out the ori- 
gin of the incident, which lawyers have diſtinguiſhed by the 
title of the Courteſy of England, tho' it was by no means 
peculiar to that kingdom. The reader will allow me to 
tranſcribe it. Leg. Alam. tit. 92. ap. Lindenbr. p. 387. 
« Si qua mulier quz hereditatem paternam habet, poſt 
nuptum prægnans peperit puerum, et in ipſa hora mor- 
tua fuerit, et infans vivus remanſerit aliquanto ſpatio, vel 


I 3 unius 
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latter thought not of appropriating ſub- 
jects in which their hearts found not any 
claim. 

It was agreeable to a warrior to tranſ- 
mit his liberty and greatneſs to his po- 
ſterity; but his ſons alone could ſup- 
port theſe advantages; and his lands 
furniſhed the means to continue them. 
The daughters were little intereſted; 
and inherited not poſſeſſions which they 
had not acquired, and could not de- 
fend. 

Farther, in thoſe times the huſbands, 
by a ſingular cuſtom, offered portions 
to the wives, not the wives to the huſ- 


unius horæ, ut poſſit aperire oculos, et videre eulmen do- 
mus, et quatuor parietes, et poſtea defunctus fuerit, he · 
reditas materna ad patrem ejus pertinegt. Et tamen f 
teſtes habet pater ejus, quod vidiſſent illum infantem o- 
culos aperire, et potuiſſet culmen domus videre, et qua- 
tuor parietes, tunc pater ejus habeat licentiam cum lege 
ipſas res defen ſere. This law may be compared with 
Coke on Litgleton, ch. 4. ſect. 35, art. Curigis D' En- 


gleterre. 


bands; 
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bands (8); and theſe correſponded to 
their rank and merits. Enriched by the 
preſents they received, and removed in- 
to other families, the women neither 
expected nor obtained poſſefſions from 
their own. The males ſucceeded to the 
lands of their anceſtors; and cuſtom 
growing into law, the females were al- 
moſt totally excluded from allodial poſ- 
ſeſſions, 


THESE were the different aſpects which 
land every where aſſumed on the con- 
queſts of the barbarians; and they mu- 
tually communicated an influence to 
each other. The more enlarged notions 
of property implied in allodial poſſeſ- 
fions haſtened the perpetuity of the 
feud ; and the power and aſſiſtance 
which” feudal lords derived from their 
_ vaſſals, the high compoſitions exacted 
for the injuries they received, and the 


(8) Tacit. de M. G. c. 18. Dotem non uxor marito, 
ſed uxori mariĩtus offert. The codes of the barbarians 
perpetually allude to this cuſtom, See Lindenbr. woe. 
Des. | 


I 4 other 
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other privileges to which they were in- 
titled, rendering their authority and 
weight more conſiderable, and placing 
them in a higher point of view than al- 
lodial proprictors ; theſe, allured by ſuch 
advantages (9), reſigned their lands, re- 
ceiving them back again in the form 
of fiefs. And this practice coming to 
be general, the feudal plan was fully 
eſtabiahed. 


SECT. IV, 


An application of the foregoing theory tg 
the hiftory of England. 


T is eaſy to apply theſe reflections to 
the German and Gothic kingdoms, 
and to aſcertain in each the changes 


(9) Marculf. lib. 1. form. 13. Monteſq. liv. 31. ch. $. 
Hume, Append. 2. Hurd on the Eng]. conſtitution, and 
the Encyclopedie mot Fig,. 


and 
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and varieties which have diſtinguiſhed 
the ſtate of land. A detail, however, 
ſo minute and particular, would at pre- 
ſent be tedious and irkſome; and our 
ſubject confines us to the hiſtory of Eng- 
land. 


The Saxons have been repreſented as 
the moſt warlike and uncultivated of all 
the German tribes (1); and they re- 
tained the longeſt their original rude- 
neſs. The phlegm of temper peculiar 


to this people, their confinement to an 
iſland, and that cruel policy which taught 
them to exterminate the Britains, re- 
tarded their refinement, but ſecured 
their independence. The ſteps by which. 
they advanced were flow and cautious, 
but firm and certain. The different ap- 
pearances exhibited in the feudal pro- 
greſs, and thoſe ceremonies and incidents 


(1) © Saxones omnium eas regiones incolentium barba- 
rorum, et animis, et corporum viribus, et laborum in prœæ- 
liis tolerantia, fortiſſimi habiti.” Zozimus hift, lib. 3, 
And Am. Marcellinus has obſerved, lib. 3. Præ ceteris 
hoſtibus Saxones timentur,”" 


which 
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which conſtantly attended them, were 
| known, and had been unfolded in the 
Saxon period. The perpetuity, howe- 
ver, of the feud was not frequent; 
and a great ſhare of territory was poſ- 
ſeſſed by a free and allodial title. The 
foundations were laid, and' the walls 
were erected; but the top was wanting 
to the fabrick. The event was about 
to eſtabliſh itfelf, when it was haſtened- 
by the manners and way of thinking of 
a- more cultivated people. 

The- Normans, to whom wars and 
foreign expeditions had communicated - 
the improvements of Europe, brought 
along with them into this iſland the 
perpetuity of the feud ; and to the in- 
vaſion of William, on which ſo many 
hiſtorians have diſplayed their preju- 
dices, and ſo few their candour, are we 
indebted for our firſt advances to art 
and civility. Lands, at this period pre- 
carious, and deſcending in limitation, 
were made hereditary and perpetual; 
allodial poſſeſſions were converted into 

fiefs; 
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fiefs; and the feudal law (2), in its more 
enlarged condition, ſpread itſelf over 
England. 


But 


(2) A ſimilar progreſs of the ſtate of land is obſervable 
in Scotland, Land in that kingdom was originally feudal 
and allodial. The feudal was arbitrary, or for life, or 
deſcended to a ſeries of heirs, till the reign of Malcolm II.; 
and perhaps there might be ſome inſtances before that 
period of the perpetuity of the feud, and of the conver- 
fion of allodial lands into fiefs. After this period the 
feudal ſyſtem was made general in Scotland. A writer of 
great name has repreſented it as altogether improbable, 
that the bulk of a people would reſign their free lands 
to ſubject them to tenure. There is not a ſource of 
greater miſtake than the judging of the notions of one 
age by thoſe of another. This practice took place in 
every kingdom which the German and Gothic tribes had 
erected 1 and it was a long time before the incidents at- 
tending tenure were conſidered as grievous, It was not 
the views of exalting their ſovereigns, which inclined in. 
dividuals to refign their free poſſeſſions; nor was it the 
power or tyranny of fovereigns which brought about ſuch 
reſignations. It was the advantages enjoyed by the te. 
nants in capite, which induced allodial proprietors to 
change their property into tenure. 

I know that Spelman has conjectured on this occaſion, 
that Malcolm II. has been miſtaken by the Scottiſh hiſto. 
rians for Malcolm III.; and that the laws which bear 
the name of the former are to be aſcribed to the latter. 
But this antiquary perceived, that if the perpetuity of 
the feud was only known in the reign of Malcolm III. 


the 
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But no ſooner had the ſyſtem attained 
its height, than the marks of its decline 
were at hand. William and Rufus ex- 


the feudal cuſtoms could not have been unfolded with fo 
much minuteneſs, as to have been reduced to a ſyſtem 
in the time cf his ſon David I.; and yet the Regia Ma- 
js/eas, the old Scottiſh inſtitute, which contains a very 
perfect ſtate of the feudal cuſtoms, appears to have been 
compoſed at the command of that monarch. This ot$ 
jection ſeemed to have weight; and he removes it by an- 
other conjecture, which ſuppoſes, that David I, was mif- 
taken for David II. In this way, the hand of an anti- 
quary may mould every thing to his opinions, The mat- 
te doubtleſs important: for, to judge by their dates, 
the Regia Majfeſtas preceded Glanvil; and the Engliſh 
muſt have vo:rowed from the Scots the model, or the ex- 
pte Mon, of their laws. 

I enter not, however, into this diſpute. In either caſe 
the principles I proceed on appear juſt; only it would 
follow, if the conjectures of Spelman are allowed, that 
Malcolm III. might have imitated the example of William 
the Norman, in extending the perpetuity of the feud. 
From theſe times the doctrines of the feudal law became 
burdenſome; and continued to be ſo till their ſeverities 
were taken away in the reign of George II. I ſhall con- 
clude this note with obſer+ing, that the learned judge, to 
whom I nave already referred, has paid Spelman the 
compliment to adopt and adorn thoſe conjectures of his 
jult now mentioned. The curious reader may compare 
Spelman cn Feuds and Tenures, p. 28. and the firſt in 
oder of the Eilays on Britiſh Antiquities, 


ated 
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aQted its duties with too full a ſeverity ; 


and Henry I. though he granted a char- 
ter to remedy thoſe oppreſſions, yet 
carried them to greater extremity than 
his predeceſſors. Succeeding princes imi- 
tated his example; and the rapacity 
of King John was inſatiable. The ba- 
rons aſſerted their liberties ; the Magna 
Charta was granted; and ſome mitiga- 
tion was applied to their rigours. But 
the feudal claims and pretenſions were 
ſtill conſiderable and oppreſſive, and 


ſeemed to be altogether incompatible 


with the growing ſoftneſs and humani- 
ty of manners. They continued, how- 
ever, till Charles I. mounted the throne 
of his anceſtors ; at which time the mi- 
litary tenures, with the fruits and inci- 
dents attending them, were aboliſhed. 


* 
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AN 


His Toticat DISS ERATATION 
Concerning the AxTiquity of the 


ENGLISH CONSTITUTION. 


PART II. 


Of the orders of men in Germany 
and England. 


SECTION I. 
Of the diflinflion of Ranks. 


Hen ſociety has increaſed in its 
numbers, and men, drawn by 
the proſpects of advantage, have 

united their forces; when individuals have 

acknowledged an intereſt ſuperior to their 
own, 
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own, and conſider themſelves as the 
members of a great body; when com- 
munities, as well .as the parties injured, 
conceive a reſentment againſt criminals, 
and a public magiſtrate exacts ſatisfac- 
tion, and moderates the rigour of re- 
venge; in a word, when the idea of a 
public, or a country, is ſuggeſted, it is 
then that the diſtinction of ranks takes 
place. 


This idea, the firſt of any value that 
is formed by men, and the moſt enlar- 
ged, the moſt generous, and the moſt 
beneficial, which is at any time concei- 
ved, operates, with the fulleſt efficacy, 
in the ruder periods of ſociety. The 
great paſſion of the German was the 
love of his country ; and unſolicited by 
that variety of objects which employ 
the attention in a cultivated age, and 
undiſtracted by thoſe diviſions of labour 
which then prevail, he was at full lei- 
ſure to indulge it. The focicty to 
which he belonged, was neither compli- 
cated in its form, nor were its poſſeſſions 
extenſive; and he was able to attend, 


3 without 


— —— — —— — — — — 


attacks of diſcaſe (1), or the decays of 
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without embarraſſment, to its intereſt. 


He was flattered by the part he ſuſtain- 


ed in the adminiſtration of affairs; he 
was flattered by the protection which 
was conſtantly afforded him amidſt the 
violence of the times; and, unacquaint- 
ed with a private property, he was 
chiefly ſupported by an annual allow- 
ance from his country. His tribe, 
therefore, was the important object 
which filled his thoughts; and he em- 
ployed all his efforts to advance its 
glory. Every purſuit which contribu- 
ted to this purpoſe was great and glo- 
rious : every purſuit which deviated 
from it was mean and ignoble. This 
great idea gave ftrength to his arm in 
the field: it gave firmneſs to his coun- 
ſels in the ſenate. It was his country 
alone for which he lived; and when 
the vigour of his body, or the power of 
his mind, was waſted or impaired by the 


age; 


(i) Cativolcus, one of the kings of the Eburones, find- 
ing himſelf inficm from age, and being deſerted by his 
| partacr 
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age, he had recourſe to the dagger, or 
to poiſon, and diſdained to retain a life 
which was uſeleſs to his nation. 

In proportion as they promoted the 
intereſt of the tribe, the character of in- 
dividuals in ſuch a period was eſtima- 
ted. In this view, their actions were 
examined, and their importance adjuſt- 
ed. This was the principle upon which 


partner Ambiorix, diſpatched himſelf by poiſon. Cæſar, 
lib. 6. c. 31. Silius [talicus characteriſes the Spaniards 
in this manner : 


« Prodiga gens anime, et properare facillima mortem, 
Namque ubi tranſcendit florentes viribus annos, 
Impatiens zvi ſperait noviſle ſenectam, 

Et Fati modus in dextra eſt. 
a lib. 1. v. 225. 


Other nations ſeem alſo to bave thought in the ſame 
manner: Lex eſt apud Ceos,” (fays a judicious au- 
thor}, ut ii, qui ſenio plane conſecti ſunt, tanquam ad 
hotpitalem menſam ſe invitantcs, aut ad quoddam folenne 
ſacrificium adſcendentes, et coronati, cicutam bibant, 
quando fivi ipũs conſcii ſent, fe ad curanda patriæ com- 
moda inutites effe, animo jam ob ztatem aliquaatulum 


delirante.” Alan. lib. z. c. 37. 


The ſame way of thinking was in part adopted by the 
Stoicks, See Cic, de Finibus, lib. z. 


K the 
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the different orders of ſociety aroſe ; 
this was the principle from which they 
derived their value. Is not the ſoldier 
more eſteemed than the ſlave ? is not the 
noble more eſteemed than the ſoldier ? 
and the king than the noble? As the 
ſphere in which he moved was more or 
leſs uſeful, and as his connection with 
the public was more or leſs intimate; ſo 
was the rank and value poſſeſſed by the 
citizen more or leſs honourable. 


It will not be faid, that the merits 
they poſſeſs are the ſource of that reſpect 
which is paid to the great; and nature, 
it will not be ſaid, has diſtinguiſhed, by 
certain and unerring marks, the mo- 
narch from the ſubject, and the noble 
from the ſlave. To their riches, how- 
ever, many will be apt to aſcribe their 
value. But the miſer, with all his 
hoarded treaſure, is treated with con- 
tempt. Is it then to the eaſe and con- 
venience, to the luxury and ſplendour 
they enjoy, that we give our approba- 
tion? The private man, whom fortune 


has 


= 
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has favoured, frequently poſſeſſes theſe 
advantages in a higher degree; yet was 
it ever known, that he obtained that re- 
gard which is beſtowed on mobility? 
And what ſhows the entire weakneſs of 
this argument, the diſtinction of ranks 
is prior to the eſtabliſhment of pro- 
perty. Kings and nobles appear in fo- 
ciety before land devolves to individuals, 
and before laws are framed to give ſe- 
curity to poſſeſſions. Filled and pene- 
trated with the idea of a public, men 
direct the diſtinctions of rank by the ad- 
vantages which reſult to the community 
from the conduct of its members; and, 
according to the connection of ranks with 
the community, they determine the ho- 
nour and attention conferred on them. 


K 2 SECT. 
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1. II. 


Of the German and Saxon Kings. 


WA HILE hey remained in their 
Y woods (1), the regal dignity was 
very rare among 0 Germans. It was 
not till they had ſettled in their con- 
queſts that it grew to be univerſal. 
Their ſtates, when they meant to extend 


(t) The Marcomani an Quzdi had kings : % Juxta 
Hermunturo+,” fays Tacitus, © Nariſci, ac deinde Mar- 
comani et G agun:. M rcomanis Quadiſque uſq ue 
ad noſtram memoriam reges manſerunt ex gente ipſorum, 
nobile Marobodui et Tudri genus.” —And he obſerves, in 
the ſame place, ** Praecipua Marcomanorum gloria vireſ- 
 eQu?, atque ipta etiam fees, pulſis olim Botis, virtute par- 
ta, Nec Natiſi Qadive degenerant.” de M. G. c. 42, 
I: likewiſe appears from the fame author, that the Go- 
thones, the Rugii, Lemovii, and Suiones, allowed of 

kings, c. 43. 44. The cther ſtates of Germany were in 
the form of 1evublics ; but it is difficult to fix their 
number. 


their 
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their arms, or found it neceſſary to de- 
fend their territories, ſubmitted, in ge- 
neral, to commanders, who renounced 
their power when peace was re-cſta- 
bliſhed. Generals only for a time, they 
ſunk mto their former characters, when 
the war or expedition, to the manage- 
ment of which they had been elcœcd, 
was concluded; and every citizen was 
advanced, in his turn, to command the 
tribe. But having left their habitations, 
the continual wars in which they were 
engaged, gratitude for ſervices perform- 
ed, and the public intereſt, which might 
be hurt by the contentions of the great, 
but chiefly the inveſting in one perſon 
the bulk of the conquered territory (2), 
made them tond to continue their ge- 
nerals for life; and thus kings became 
neceſſary members in the governments 
they cſtabliſhed. 

In this manner Hengiſt came to be 
king over the Saxons. At firſt the lead- 
er of his people, it was not till ſome 


(2) Part 2, ſect. 1. 


K 3 years 
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years after his entry into Britain (3), 
that he roſe to the royal dignity. But 
neither in their own countries, nor in 
the provinces in which they ſettled, did 
the German or Gothic nations annex a2 
ſupreme dominion to this rank. Kings 
they reſpected as the firſt magiſtrates of 
the ſtate; but the authority poſſeſſed by 
them was narrow and limited. The 
public intereſt was ſuperior to every 
other conſideration, and animated the 
thoughts, and directed the purſuits, of 
every order of men. 

When the ſuffrages of a German com- 
munity had advanced a more diftin- 
guiſhed citizen to the Eingly rank, he 
diveſtad himſelf of every attachment of 
nature, and of friendſhip, and ſtudied 
to diſtribute juſtice with the utmoſt im- 
partiality, He was fulely attentive to 
the intereſt of his tribe; and the ap- 


65 Heretic tan was tne Saxon term for general ; and 
Hengi”, and hi brother floria, were reſpectively diſtin- 


eu 'ſh.d by that appellation till the year 45 5, Saxon annalt, 


- » 
P. 132 
- 


plau. 


Sect. 2. Germany and England. 135 


plauſe and approbation of his country- 
men ſoftened the toils and anxieties of 
his ſituation. But did he, at any time, 
relax his activity and martial ardour; 
did he employ his abilities to the preju- 
dice of his nation, or fancy he was ſu- 
perior to the laws; the ſame power 
which raiſed him to honour, humbled 
and degraded him. The cuſtoms and 
councils of his country pointed out to 
him his duty; and if he infringed on 
the former, or diſobeyed the latter, a 
fierce people ſet aſide his authority. 


The condition of the times neither 
allowed him to aſſume much grandeur, 
or to enjoy much eaſe. His long hair 
was the only ornament he affected (4); 
and to be foremoſt to attack an enemy 


was 


4) The capillorum weneratio was very great among 
the Germ:n and Gothic nations, and gave birth to many 
cuſtoms, U hvs, when a peop'e would deprive their ſove- 


reign of his throne, they cut off his hair. The ſame 
thing was done, when a nobleman was to be reduced 
irom his rank. It alſo made a part in the punichment of 


K 4 an 
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was his chief diſtintion. Engaged in 
every hazardous expedition, he was a 
ſtranger to repoſe; and rivalled by half 
the heroes of his tribe, he could obtain 
little power. Anx1ous and watchful for 
the public intereſt, he felt every moment 
his dependence, and gave proofs of his 
ſubmiſſion. 

He attended the general aſſembly of 
his nation, and was allowed the privi- 
lege to harangue it firſt ; but the arts of 
perſuaſion (5), though known and re- 
ſpeed by a rude people, were unequal- 
ly oppoſed to the prejudices and paſſions 
of men. 

Ignorant of the uſe of money, he knew 
not that ſource of corruption which is 
ſo fatal to the virtue of poliſhed ages; 


an adul'erefs. Tacit. de M. G. c. 19. Horrem. Fran. Gall. 
c. 9. Wilkins. Leg. Angl. Sax. p. 6. Les Rois des 
Francs,” ſays Monteiquieu, “des Bourguignons, et des 
Wiſigoths, avoient pcur diad me leur longue chevelure.“ 
liv. 18. ch. 23. 


( — Avdiuntur, auRoritate ſuadendi magis quam ju- 
bendi poteſtzte. Tacit. de M. G. c. 11. 


and 
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and the annual allotments of his tribe, 
and the revenue ariſing to him from the 
diviſions of booty (6), the contributions 


of 


(6) The plunder they acquired was a ſource of conſi- 
derable wealth to the Gauls and Germans, and was the 
occaſion of perpe: ual contention. © Familiaris* (ſays Po- 
lybius) “ eſt hæc Gallis infania, quoties aliena rapue- 
runt ; ubi preiertim mero ciboque ſeſe ingurgitarunt.” 
lib. 2. The king, or general, though intitled to a divi- 
fion correſponding to his dignity, retained not what ſhare 
he pleaſed of the booty. The ſlory of Clovis, on this 
head, is famous, and diſcovers the limitatica which the 
liberty of the people impoſed on the greateſt monarchs, 
A biſhop was defirous to have a certain vale returned to 
him, which had been taken by the Franks in the plunder 
of his church; aud for this purpoſe he applied to Clovis. 
% Epiicopus autem eccleſiæ illius,” to uſe the lan- 
guage of the hillorian, “ miſſos ad regem dirigit, poſcens, 
ut fi aliud de ſacris vaſis recipere non mereretur, ſaltem 
vel urceum eccleſia ſua reciperet. Hac audiens rex, ait 
nuncio, Sequere nos uſque Sueſſionas, quia ibi cuncta que 
acquiſita ſunt dividenda erunt, cumque mihi vas illud 
ſors dederit, quiz Papa poſcit, adimpleam. Dc-hinc ad- 
veniens Sueſtionas, cunfto onere prædæ in medium poſito. 
ait rex, Rego vos, © fortiſſimi prœliatores, ut ſa tem mihi 
vas iſtud extra partem concedere non abnuatis. Hoc rege 
dicente, illi quorum erat mens ſanior ajunt, Omnia, glo- 
rioſe rex, quæ cernimus tua ſunt, ſed et nes tuo ſumus 
dominio ſubjugati; nunc quod tibi bene placitum videtur 
facito, nullus caim poteſtati tux refiſtere valet. Cum illi 


hzc 


| 
| 
| 
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of individuals, and the fines of crimi- 
nals, were ſcanty and precarious. They 
ſerved, with difficulty, to ſupport his 
hoſpitality and luſtre: and though they 
had been greater, and more certain, he 
could not eaſily have employed them to 
extend his influcace, while the metals 
(7) were not marked with a ſign of 
value. 


The authority of a Saxon monarch 
was not more conſiderable. The Saxons 


hec ita dixiſſert, unus levis invidus ac fariis cum voce 
magna elevatim bipznnem, urceo impulit, dicens, NiB. 
bine accipies, niſi que tibi ſors vera largitur.” Gregor. 
Turexen. lib. 2. c. 27. 


(7) © Chez les peuples,” ſays an author who ſaw deep 
in o the hiſtory of manxind, “qui n'ont point de mon- 
roic, chacun a peu de beſoins, et les ſatisfait aiſẽment 
et ( gale meant. L'egialite et Conc force : auſli leurs chefs 
re font-ils point defſpoiigues,—Les iruits de la chaſſe, 
de la peche, ou des troupeaux, ne peuvent s'aſſembler en 
aſſez grande quantite, ni ſe gardez aſſez, pour qu'un 
homme ſe trouve en etat de corrompre tous les autres : 
au lieu que, lorſque Yon a des ſignes de richeſſes, on peut 
faire ua amas des ces ſignes, et les Giflribuer a qui Von 
veuts? Diateſquics, liv. 18. c. 17. 


ſubmitted 
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fubmitted not to the arbitrary rule of 
princes. They adminiſtered an oath to 
their ſovereigns, which bound them to 
acknowledge the laws, and to defend 
the rights of the church and people; 
and if they forgot this obligation (8), 
they forfeited their office. In both 


countries, a price was affixed on kings 


(9), a ſine expiated their murder, as 


well as that of the meaneſt citizen; and 


(3) Tyrrel, Jul rod. p. 53. The office of King is deſcri- 
bed in the following manner, in the laws of Edward the 
Confe ſſor: Rex autem. quia vicarius furm: revis eſt, ad 
noc ef conſtitutus, ur regnum terr-num, et populum do- 
mica, et ſuper omnia ſanctam venere tur eccleſia:n eius, et 
regat, et ab injuriafis defendat, et maleſicos ab ex evellat, 
et deſtruat, et penitus diſperdat Quod wh feceri?. nec 
nomen regis in eo conftab't, verum teltunte epa joanne 
nomen rezis perdit:“ -Millins p. 200 See ailo Lad. 
Imp. Capit. add. 2. c. 22. ap. Lindenbr. I would ike- 


wiie, on this heal, reer the leader to the deſcr'p tion 


which O. Rudbeck has given of the oath taken by the 


Swediſh monarchs, Ariart. tem. 1. p. 279. 640. 


(3) Leg. Ethelſt. et Jud. civ. Lund. ap. Wilkins, p. 
57. 71. 


the 
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the ſmalleſt violation of ancient uſage 
(lo), or the leaſt ſtep towards tyranny, 
was always dangerous, and often fatal, 
to them. But here, ſome one may 
urge, Did the feudal ſettlement produce 
then no alteration on the condition of 
royalty ; and while kings were inveſted 
with all the territories of nations, were 
they able to acquire no dominion ? 


It is ealy to reply to this queſtion. 
We have already inquired into the ori- 
gin and ſpirit of this ſyſtem; and have 
ſeen how naturally a king or general 
was advanced to repreſent his tribe ; and 
how the bulk of the territory was veſt- 
ed in him for the uſe of the people. 
We have feen, that his ambition was 
excited by theie circumſtances; and that 
he ſought to employ them to his advan- 


(ic) Sigebryght, King of the Weſt Saxons, was ſe: a. 
file for illegal and oppreſive pratiices, Saxon annals, 
en, 757. The irregular life of ing Edwy produced, in 
like manner, lis diſmiſion, Tyrre”, Intred. p. 6g. And 
Queen Scburgh was de poſed becaule the people would 
not fight under a woman. Bacon 'g diſccurſe, p. zo. 
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tage. But we have alſo oblerved, that 
the jealouſy f the people was. thence 
awakened, that they loſt not a moment 
to defend their rights, that they direct- 
ed the progreſs of feudal poſleſſions, 
and that they taught that ſyſtem to aſ- 
ſume thoſe appearances (11) which were 
moſt favourable to liberty. 


The head, then, of a feudal kingdom, 
it is anſwered, might poſſeſs ſome ſhare 
of influence, when feuds were preca- 
rious or annual: but when theſe were 
granted for life, or for a term of years, 
this influence was diminithed ; and 
when they had advanced to be heredi- 
tary, it was totally deſtroyed. Every ſtep 
in their progreſs leſſened the authority 
of kings (12), and the laſt reduced it 
to nothing. 

Princes, 


(11) Part 2. 


(12) It is obſervable, that the advocates for tyranny 
call in religion to their aid, when they find, that the teſ- 
timony and informations of hiſtory are too ſtrong for 
their arts and Cifguiſes, They trace back, with an im- 

picus 


| 
| 
: 


table. The pailage which reco:ds this fact is curious, 
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Princes, it 1s allowed, when they diſ- 
tributed to their ſubjects the conquer- 
ed territory, retained a proportion for 
the expences of government, and the 
ſupport of the royal dignity. But wars 
being as yet obnox10us to no charge 
(13), and the condition of royalty con- 
nected with no grandeur (14), the pro- 


portion 


pious zeal, the riſe of government to the Deity. They 
proudly call a ſovercign his vicegerent and de'egate ; and 
affirm, that he poſſeſſes the marks of a divine commiſ- 
fion : they dwell on his indefeaſible right, which no act 
of his, however oppreſſive, can invalidate; and they 
found the doctrine af paſſive cbedience. But in all this 
they tall not the language of reaſon; they diſcover their 
illiberal mind, and ſhow that they were unworthy to en- 
joy the privi.eges of a free adminiſtration, Their argu- 
ment: carry their refutation along with them; and few 
men can liſten to them without indignation, 


(13) The Saxon foldier ſ:pported himſelf on his own 
expence. It ves not till manners had been refined very 
much, that troops received pay for ſervice, that ſtanding 
armies were ir:roduced into Europe, and that many of is 
ſtates loſt their liberty. 


(14) It is told of Henry II. who was a great and 
powerful mot arch, that ke had but three diſhes at his 


and 
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portion required was inconſiderable; and 
the jealouſy of the people did not allow 
them to excecd it. Nor could they ſup- 
ply their neceſſities by the allodial poſ- 
ſeſſions which they ſcized. This privi- 


lege, which was given to the meaneſt 


and di ſcovets the genius of the ace more than the paint- 
ings o the moſt moſterly kiflorians : © Refercbat etiam 
quindeque Gireldus, quod et hie apponere præter rem 
non putavi, qualiter Menachi S, Swinthuni Wintoniæ 
cum Priore ſuc coram- Anglcram Rege Henrico II. ad 
terram in luto proſtrati cum lacrims ac judu conqueſti 
ſunt ei, quod corum (Epiſcopus) Ricardus, quem et loco 
Abbatis habebant, tria eis fercula ſubtraxerat. Et cum 
rege inquiterte quot eis remanſerant, :cſpouderent de- 
cem, quoniam ab antiquo tredecim habere conſueverant. 
Et ego, inquit rex, in curia mea tribus ferculis contentus 
ſum. Pereat Epiſcopus veſter, niſi ad hunc numerum 
ferculorum meorum rediga: fercula veſtra.“ Grrald. 
Cambren. c. 5. in tom. 2. Angl Sacr,p. 480. In the reign of 
Henry VII. John Baldwyn held the manor of Oterarsſee in 
Ayleſbury, and other lands there, of the King (in chief) 
in ſocage, by the ſervice of finding, litter for the King's 
bed, to wit, in ſummer graſs or herb, and two grey geeſe, 
and in winter ſtraw, and three eels, thrice in a year, if 
the King ſhou!2 come thrice in a year to Ayleſbury. 
Madex, Bar. Aagl. p 247. We may reaſon backward 
from theſe circumſtances, and gather the condition of 
the Saxon monarchs, 


warrior, 
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warrior, was refuſed to monarchs. And 
even the proportion of territory they re- 
ceived was unalienable. The people 
conceived an intereſt in the royal de- 
meſnes; and theſe they could not diſ- 
poſe of for pious uſes (15), and far leſs 

for 


(15) Baldred King of Kent had given the manor of 
Mailings, in Suſſex, to Chriſt-church in Canterbury; but 
the people not having conſented to this gift, it was re- 
voked: and King Egbert afterwards made a new grant 
of the manor, with advice cf the national council. Ba- 
con, p. 31. Spel. Concil. tom. 1. p. 340. Tyrrel, Introd. 
p. 68. It was owing to this inability to alienate of them- 
ſelves, that ſo many peers of the land always ſubſcribe 
the charters of the ancient kings, not only as witneſſes, 
but as conſenting to them, by the words, conſenſ, confir- 
mawi, correboravi, conſolidavi, Amen dixi, and ſuch like, 
each commonly uſing a different term, and adding the 
ſign of the croſs to his name. Relig. Spel. p. 235. 
Seld. tit. Hon. p. 503, 594. We are indeed told of a 
magnificent donation given to the clergy by Ethelwul- 
phus King of Weſt Saxony, which ſeems to oppoſe this 
opinion. This King, fay ſeveral of the Monkiſh writers, 
granted, not only the tithe of the goods, but the tenth 
part of the land through his kingdom, to God and the 
church, free from all ſecular ſervice, taxations, and im- 
p>fitions whatſoever. But beſides that this fact is in it- 
ſelf improbable, it is differently told by hiſtorians, and 
feems to reſt ſolely on tradition, Spelman, who is in- 


clined 
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for any private advantage. Thus cit- 
cumſcribed, could the Saxon monarchs 
form or execute any project which might 
hurt the intereſt of the ſtate, or render 
them deſpotic ? 

The emoluments they received from 
the feudal incidents were doubtful and 
unimportant (16) ; and the profits of 
juſtice (17) being divided between them 
and the lords of the kingdom, their 
ſhare in theſe amounted not to any va- 


clined to believe it, imagines, that the biſhops and nobi- 
lity conſented to the grant. de non temerand. eccleſ. p. 6. 
But whence does this appear? and how was the confu- 
ſion which would neceſſarily reſult to the poſſeſſions of the 
people, in following out this grant, to be obviated ? If 
there be any truth at all in the matter, it muſt be un- 
derftood, that this monarch granted to the church, with 
cenſent of the ſtate, a tenth of his own demeſnes ; or that 
he granted to it, with the like conſent, 4 tenth of the 
profics of the lands in the kingdom. Bacon, p. 20. 


(16) The generality of the Engliſh antiquaries have 
imagined, that the feudal incidents were not known till 
the Norman period: an attempt was made to refute this 
opinion, See part. 2. ſe. 2. 


(17) See the following ſeclion. 


L lue. 


LY 


146 Of the orders of men in Part III. 


lue. The advantage which, as heads of 
the church, they might derive from the 
vacancy of biſhopricks (18), augmented 
little their revenue (19). Nor was it 
much increaſed by the impoſitions which 
they levied from the towns within their 
territories; and (20) they were not al- 
lowed to impoſe taxes on the kingdom. 

It 


(13) It has, however, been doubted, if a Saxon king 
could ſeize to his own uſe the profits of vacant biſhopricks 
and monaſteries, See Madar, hi. excheg. p. 207. It is 
needleſs to mention, that he had a caſual revenue ariſing 
from treaſure trove, waif, wreck, Cc. See the ſame 
author, p. 234. 


(19) It may be here obſerved, that the king's ſupre- 
macy in matters eccleſiaſtical was acknowledged in the 
Saxon period. No man cf rank could be excommunica- 
ted without his conſent; and he diſpoſed of all offices in 
the church, with the advice of the wittenagemot, Sped. 
Conc. tem. 1. þ. 386. It was not till the time of Ste- 
phen that the Pope's ſupremacy took place in England, 
and that church-matters were entirely in the manage- 
ment of his legate, and of the biſhops. Tyrrel, Iatred. 
7. 109. 


{20) Taxes were impoſed by the wittenagemot. Daue- 
geld, it may be remarked, and Heregeld, have been 
| men- 
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If their revenue was confined, their 
prerogatives were not extenſive. Like 
the German monarchs, they deliberated 
in the general aſſembly of their nation; 
but their legiſlative authority. was not 
much reſpected; and their aſſent was 
conſidered in no better light than as a 
form. This, however, was their chief 
prerogative ; and they employed it to 
acquire an aſcendant in the ſtate. To 
art and infinuation they turned, as to 
their only reſource, and flattered a peo- 


mentioned as making a part of the uſual revenue ef the 
Saxon kings. Howel, hiſt. part 4. But damegeld was 
a tribute in which the people bound themſelv2s to oppoſe 
the Danes, and for payment of the ſums exacted by 
them. And heregeld, f conſidered as of the nature of 
a relief, is comprehended among the feudal incidents. It 
had, however, a variety of meanings. It ſometimes ſi g- 
nified the feudal obligation to attend on x ars; ſometimes 
the penalty incurred by neglect of that obligation; and 
ſome:imes, as in Scotland, it expreſſed the voluntary do- 
nat on given by an inferior to a ſuperior. See the Glefſa- 
ries. The contributions of certain towns have likewiſe 
been reckoned as a part af the uſual revenue of the crown. 
Hume, Append. 2 But theſe doubtleſs were temporary 
or voluntary, and depended very much on the earl; who 
governed choſe towns. 
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ple whom they could not awe; but ad- 
dreſs, and the abilities to perſuade, were 


a weak compenſation for the — of 


real power. 

They declared war, it is ſaid, and 
made peace. In both caſes, however, 
they ated as the inſtruments of the 
ſtate, and put into execution the reſo- 
lutions which its councils had decreed. 
If indeed an enemy had invaded the 
kingdom, and its glory and its ſafety 
were concerned, the great lords took 


the field at the call of their fovereign. 


But had a ſovereign declared war a- 
gainſt a neighbouring ſtate, without re- 
quiring their advice, or if he meant to 
revenge by arms an inſult offered to 
him by a ſubject, a haughty and inde- 
pendent nobility refuſed their aſſiſtance. 
Theſe they conſidered as the quarrels of 
the king, not of the nation; and in all 
ſuch emergencies (21), he could only 
be aſſiſted by his retainers and depend- 
ents. 


(21) Uſage des fiefs, par Bruſſel, liv. 2. c. 6. 
The 
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The privilege of coining (22) has like- 
wiſe been mentioned as a prerogative of 
the Saxon monarchs. But the money 
which they ſtruck circulated only with- 
in the bounds of their demeſnes (23); 
and they were not allowed to increaſe 
its value, or to detrat from it. They 
gave pardon, it is added, to criminals. 
But the crimes, it 1s probable, muſt 
have been committed within their own 
lands ; and in this caſe (24), and if the 
power was ftretched at any time wider, 
the compoſitions to the parties injures 
were reſerved. 


The prejudice of authors has taught 


(22) Du Cange has many obſervations on this ſubjeR ; 
and remarks, in particular, that the king had the exclu- 
five privilege of ſtriking all the gold and filver coin. 

Glofſ. voc. Moneta. The reader may {:e his notions exa- 
mined and refuted by the author ou now Cited, liv. 2. 
ch. 10. 


(23) Tyrrel, Introd. p. 67. Hale, hift. placit, cor. 
vol, 1. p. 194. 
(24) Tyrrel, Introd. p · 68. 
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them to aſcribe to theſe monarchs (25) 
prerogatives which were not known till 
poſterior ages. The favour which na- 
turally attends on royalty, the connec- 
tion of princes with great objects, the 
luſtre and appearance of power which 
is given them by the execution of the 
laws, the titles of honour with which, 
in a cultivated age, they are loaded, and 
the guards that ſurround their perſons ; 
all theſe circumſtances place them out 
to the obſervation, and draw to them 
the refpect of mankind. Their joys and 
diſtreſſes are felt by nations; and no 
circumſtance of their lives, however tri- 
vial, but inferior mortals conſider as 
important. Struck with the glare of 
their condition, the bulk of men are de- 
ceived into the higheſt admiration ; and, 


(25) The gowers acquired by kings in ſubſequent times 
may be ſeen in Hume, Append. 2. ; in Staunford's expo- 
fition of the prerogative, Hale, hiſt. placit. cor. Noy's 
rights of the crown, Blackſtone's comment. ; and in 
other volumes. 


forgetful 
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forgetful of their natural rights, and of 
the privileges of citizens, they would 
| bind themſelves over to — and op- 
Preſſion. | 


Nor muſt we > imagine that the Saxon, 
any more than the German monarchs, 
ſucceeded each other in a lineal deſcent, 
or (26) that they diſpoſed of the crown 
at their pleaſure. In both countries, 
the free election of the people filled the 


(26) Many writers, it may be here remarked, are 
fond of appealing to an original contract between the 
king and people. But hiſtory has preſerved no memo- 
rial of this tranſaction; and it is abſurd to ſuppoſe that 
it ever happened. The people, who in every general 
council or aſſembly could oppoſe and dethrone their ſove- 
reigns, were in little dread of incroachments on their 
liberties : and kings, who found ſufficient employment in 
keeping poſſeſſion of their crowns, would not likely attack 
the more important privileges of their ſubjects. What was 
the foundation, then, 1 would aſk, of ſuch a contract? The 
king made no attempts; and the people had no fears. 
But, reverfing the caſe, and allowing that ſuch a con- 
tract exiſted, what ſafery or advantage could reſult from 
it? The more powerful would be ſure to infringe it. 
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throne; and (27) their choice was the 
only rule by which princes reigned. 


The ſucceſſion, accordingly, of their 
kings, was often broken and interrupt- 
ed, and (28) their depoſitions were fre- 
quent and groundleſs, The will of a 


(27) Boulainwilliers ſays of Childeric, '* Ce prince etoit 
fort je une quand il fut &leve ſur les boucliers des ſoldats 
Frangois ; Cetoit chez cette nation la ſeule cẽrẽmonie de 
Paugurati-n des rois: ” Mem. hiftor. p. 6. fol. See 
alſo Les moenrs des Fran;ais par le Genare, p. 13. Ta- 
citus has mentioned the ſame cuſtom : ** Erat in Cani- 
nefatibus ſtolidæ audaciz Brinno, claritate natalium in- 
figni. Pater ejus multa hoſtilia auſus, Cajanarum expe- 
ditionum ludibrium impune ſpreverat. Igitur ipfo rebel- 
lis familiz nomine placuit, impofituſque ſcuto more gen- 
tis, et ſuſtinentium humeris vibratus dux diligitur.“ +:/. 
lib 4. . 15, The fame ceremony prevailed doubtleſs 
among the Anglo-Saxons, and proves beyond diſpute the 
free election of their princes, It is probable, that this 
tumaltuary proceeding was confirmed or authorif. d by 
the national aſſembly : ** Legitime reges a ſacerdotibus 
et ſenioribus populi eligantur,” —is a law of the great 
council which met at Calcuith, Spel. Cancil. tom. 1. 
p. 296. 


28) Tyrrel, Intred. We are told by Polybizs, lib. 2. 
wat the Boii put to death their two kings, Ates and Ga- 
tus, in a fit of jea ouſ. 
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prince whom they had long reſpected, 
and the favour they naturally transfer- 
red to his deſcendant, made them often 
advance him to the royal dignity ; but 
the crown of his anceſtor he conſidered 
as the gift of the people, and neither 
expected nor claimed it as a right. 

The nobleneſs of their birth, joined 
to the great qualities they poſſeſſed, di- 
rected, in both countries, the election 
of ſovereigns ; and however much they 
neglected the order of ſucceſſion (29), 
yet on every occaſion was it requiſite, 
that thoſe who mounted the throne 
ſhould be of royal blood. They even 
carried their reſpect to all the royal 
line : and the Saxons had proceeded ſo 
far as to diſtinguiſh them by parti- 


(29) Tacit. de M. G. c 7. * Reges ex nobilitate ; duces 
ex virtute ſumunt.” An old author, cited by Spelman, 
has faid the ſame thing of the Longobards : ** Omnes | 
reges fucrunt adelingi, id eſt, de nobiliori proſapia, quæ 

apud illos dicitur adelinga.” Gif, p. 10, 
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cular appellations (30), and to punith - 
(31), with a higher ſeverity, all crimes 
committed in their preſence. 

But it was not till after the Norman 
Invaſion, when feuds had become here- 
ditary, and the rights of primqg euit ure, 
and repreſentation in ſucceſſion, were fully 
underſtood, that the people allowed the 
kingly dignity to deſcend in a particu- 
lar family. They recurred, however, 
t their free method of election when 
their liberties were invaded ; and, break- 
ing the line of their monarchs, they be- 
towed the crown where it was better 
merited. They reconciled the admini- 
ration of a ſingle perſon, and the li- 


zo) In the Saxon times,” ſays Selden, both the 
eldeſt and the reſt of the king's ſons were called often 
clitones, and clitunculi ; that is, illuſtrious, AEtheling, 
Atheling, or Adecling, alſo were then uſed in the ſame 
ſenſe in Saxon; and in the ſame ſenſe alſo they conti- 
nued till the time of Henry I.“ tt. hon. part 2. ch. 5. 
See likewiſe Dedridge's Principality of Hales, p. 143. and 
Milles, Catalogue of Henour, p. 25. 


131] LL. Inæ. c. 6. LL. Elfr. c. 7. ap. Wilkins. 
berty 
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berty of the ſubject. And to rude and 
ignorant men are we indebted for chat 
excellent conſtitution, which the ancient 
world had never experienced (32), and 
could not conceive. 8 


SECT. Ui. 
Of the German and Saxon nobility. 


HE princes in the German 
communities were the next in 
rank to the king or general. They 
poſſeſſed the greateſt weight in their 
nations, and were (1) adorned with 


(32) “Res diſſociabiles,” ſays Tacitus, © principatum 
ac libertatem.” — er. c. 3. Again, Haud facile li- 
bertas et domini miſcentur. Hift. lib. 4. c. 64. And 
Polybius makes the ſame remark, —* Regum et libera- 
rum civitatum res inter ſe natura ſua pugnant,—” Ex- 


cerp. leg. 41. 


) Part 1. ſect. 1. 
particular 
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particular diſtinctions. The ſingle voice 
of a popular chieftain was often able to 
direct the deliberations of his ſtate: his 
fame was frequently ſufficient to put an 
end to wars (2); and his martial prow- 
eſs, while it drew to him the admira- 
tion of his countrymen, excited the jea- 
louſy and fears of ſurrounding tribes. 
Orgetorix had even influence to per- 
ſuade his nation to abandon its ſettle- 
ments, and attempt, in an entire body, 
the conqueſt of Gaul (3); and when 
brought to his trial (4), he appeared 


(2) Tacit. de M. G. c. 13.—Ipſa plerumque faina bella 
profliganr. 

(3) Cafar di B. G. lib. 1. c. 2.—Orgetorix—civitati 
perſuaſit, ut de finibus ſuis cum omnibus copiis exirent : 


per facile eſſe, quum virtute omnibus præſtarent, totius 
Galliæ imperio potiri. 


(4) 1d. c. 4. — Orgetorix ad judicium omnem ſuam 
familiam, ad hominum millia decem, undique coegit; e: 
omnes clientes obzratoſque ſuos, quorum magnum nu- 
merum habebat, eodem conduxit : Per eos, ne cauſam di- 
ceret, ſe eripuit. 


with 
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with ten thouſand retainers. It was the 
buſineſs of the great to command in 
war (5), and in peace they diſtributed 
juſtice. As yet the extended notions of 
property turned not the minds of men 
to the accumulation of wealth, and to 
the practice of fraud; and while an en- 
larged commerce and extent of dealing 
gave no intricacy to caſes, and render- 
ed not law a ſcience, the authority and 
abilities of the princes, or more illuſtrious 
warriors, were equal to the taſk of main- 
taining order in ſociety. 


(5) car de B. G. Ib. 6. c. 15. * Hi,” he had been 
ſpeaking of the nobility, ** quum eſt uſus, atque aliquod 
bellum incidit, (quod ante Cæſaris adventum fere quo- 
tannis accidere ſole bat, uti aut ipfi injurias inferrent, aut 
inlatas propulſarent), omnes in bello verſantur :—" Les 
meſmes Comtes,” ſays Mezeray, ©* et Ducs, qui jugeoient 
les Francois, les menoient a la guerre.” rom. 1. 5p. 118. 
And Muratori has obſerved to the ſame purpoſe, —— 
* Duo——comitum munera fuere ; unum videlicet juſti- 
tiz populis minifrandz, alterum militiæ fibi ſubje&z, 
quando in bellum eundum erat, educendæ atque regen- 
dz.” Antiq. Ital. tom. 1. p. 399- 


The 
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The German nobility (6) fell not in 
their dignity when their nations had 
conquered. They continued to enjoy 
their prerogatives ; and the fiefs, or al- 
lotments of territory, they received, 
furniſhed to them a more certain and 
_ abundant ſource of wealth. The Prince: 


in Germany were Earls (7) in Eng- 
land. 


(6) Selden, and the authors who follow him, are of 
opinion, that the dignity denoted by the titles of Dux 
and Cemes, was derived from the old Roman to the Ger- 
man empire. T 7. hon. part 2. ch. 22. Brady, hift. p. 81. 
The reverſe, without doubt, is the fact. Theſe titles, 
I diſput: not, are found in the conſtitutions of the Em- 
perors before the German and Gothic nations had ſettled 
in their conqueſt;, But, previous to that period, the Re- 
mans were acquainted with theſe nations; and were in 
the practice of imitating particular circumſtances in their 
manners. See part 2. e. 1. Beſides, had theſe titles 
been borrowed trom the Romans, they would not pro- 
bably have been univerſal in the Gothic nations, but pe- 


culiar to fome of them who were more intimately con- 
nected with that people. 


(7) It is well known, that Princeps was the moſt fre- 
quent appellation for Zo/torman, or Forle, both in the 
charters of the Saxon kings, and in the ſubſcriptions to 
thoſe charters, and to other. inſtruments. Subregulzs, 
and Regulus, Patricius, Dux, Comes, and Cagſul, were 


+ 
+ 
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The. great. contended in both coun- 
tries in the number of their retainers, 
and in that ſplendour and magnificence 
which; are ſo alluring to a rude people ; 
and though they joined to ſet bounds 
to regal power, they were often anima- 
ted againſt each other with the fierceſt 
hatred. To a proud and impatient no- 
bility, it ſeemed little and unſuiting, to 
give or to accept of compolitions for the 
injuries they committed or received; 
and their vaſſals adopting their reſent- 
ment and paſſions, war and bloodſhed 
alone could terminate their quarrels. 
What neceſſarily reſulted from their ſi- 
tuation in ſociety, was continued as a 
privilege ; and the great, in both coun- 
tries, made war (8), of their private au- 
thority, on their enemies. The Saxon 


the other and leſs frequent names by which they were 
diſtinguiſhed. It is obſervable, that Duke and Farf were 


ſynonymous, till the reign of Richard III. Selz. tit. hon, 
p. $92. 621. 


(8) Bruſſel, liv. 2. ch. 2. 


Earls 
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Earls even carried their arms againſt 
their ſovereigns (9); and, ſurrounded 


(9) Mezeray, Abr. Chronol. tom. 1. p. 400. It is ſaid 
of one Ailwin, that he was half king; fo great was his 
authority. The ſame thing is ſaid of Athelſtane, who 
was Eoldorman of the Eaſt Angles, in the reign of the 
king of that aame: ** Ipfi regi” (to uſe the words of an 
old biſtory) “ adeo officink erat ejus ſedulitas, ut ad ar- 
bitrium ĩpſius cuncta regni negotia traftarentur. Idcirco 
ab univerſis Athelſtanus Ha/f toning, quod eſt ſemi-rex di- 
cebatur. tit. hon. p. 505, *© The immeaſurable power 
of Harold,” fays a great hiſtorian, © of Godwin, Leo- 
fric, Siward, Morcar, Edwin, Edric, and Alfric, con- 
trouled the authority of the kings, and made them neceſ- 
tary in the government.” Hume, Append. 1. ** Habet 
rar, ſays Brafon, ſuperiores in regno, i. e. Comites 
et Barones,— qui apponuntur vegi, ut fi rex fine frœno 
regeret, frœnum fibi imponerent. 45. 2. v. 46. Of fo 
little conſideration were monarchs, that they ſometimes 
held lands of a ſubject, for which they did homage. 
Brufel, lib. 2. ch. 5, When Henry III. called Leiceſter 
a traitor, that nobleman gave him the lie ; and told him, 
that if he were not his ſovereign, he would make him 
repent of that inſult. Hume, val. 2. p. 26, When Ed- 
ward I. intended to ſend the Earl of Hereford with an 
army into Gaſcony, that Earl refuſed to comply with his 
order; and an altercation enſuing, the King exclaimed, 
Sir Earl, by Ged, you Hall either go or hang. By God, 
Sir King, replied Hereford, I ail neither go nor hang. 
Hume, p 101. 


= with 
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with retainers, or ſecure in fortreſſes 
and caſtles, they deſpiſed their reſent- 
ment, and defied their power. | 
The judges of the people, they preſided 
in both countries (10) in the courts of 
law. The particular diſtricts over which 
they exerted their authority were mark- 
ed out in Germany by the council of 
the ſtate; and in England their juriſ- 
dition extended over the fiefs and 
other territories they poſſeſſed. All 
cauſes, both civil and criminal, were 
tried before them; and they judged (11), 
except in caſes of the utmoſt import- 
ance, without appeal. They were even 
allowed to grant pardon to criminals 
(12), and to correct by their clemency 
the rigours of juſtice. Nor did the fove- 


(10) Lib. Conſtitut. c. de Comitibus, ap. Wilkins, 
p. 149. | 


(11) Bruſſel, liv. 2. ch. 12. 


(12) Id. liv. 2. ch. 11. 


M reign 
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reign (13) exerciſe any authority in 
their lands. In theſe his officers formed 
no courts (14), and his writ was diſre- 
garded. 


The alteration in the ſtate of proper- 
ty, and the convenience of commerce, 
had impreſſed the metals; and the Saxon 
earls (15) ſtruck all the money which 
paſſed in their territories. They could 
refuſe the King's coin (16); and it was 


(13) Bruſſel, liv. 2. ch. 23. L'eſprit des Loix, lv. 20. 
ch, 20» | 


(14) Dodridge, Principality of Wales, p. 38. Seld. tit. 
hon. part 2. ch. 5. ſect. 8. The reader may conſult far- 
ther the act which abrogated the power of the Earls. 
Stat, 27 Hen. VIII. c. 24. in Ruffhead, vol. 2. p. 237. 
and Mad, Bar. Angl. b. 2. ch. 1. tit. Comes Palatiuas. 


(15) Reliq. Spel. p. 249. Bird. mag. hon. p. 52. 


(16) Seld. tit, hon. p. 529. Bruſſel, liv. 2. ch. 10. 
It is added by ſome writers, that they gave to boroughs 
a right of repreſentation in parliament, an exemption 
from other courts, and power to hold plea, pardon trea- 
ſons, felonies, Fc, See St. Amand on the legiflative power 
of England, p. 133. 


" HO ſolely 
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ſolely by their permiſſion that it circu- 
lated in their lands. They levied im- 
poſitions (17) on their vaſſals and te- 
nants: they directed the cuſtoms and 
uſages which prevailed within their ju- 
riſdictions (18); and they were enriched 
by the feudal incidents (ig) of their re- 
tainers. They had officers, as well as the 
King, who collected their revenues (20), 


and 


(17) Dodridge, pr. of Wales, p. 91. Madox, hift. ex- 
cheq. P- 498. 


(189) Bruſſel, liv, 2. ch. 31. 
(19) Dodridge, pr. of Wales, p. 90. 


(20) They bad their Dapiſers, or Seneſcbhalli, Cham- 
berlains, and other officers, A writ by Earl Ragult to 
his people has this preamble : © Ranulfus, Comes Ceſtriæ, 
Epiſcopo Ceftriz, Dapifero, Baronibus, Juſticiariis, Ca- 
ſtellanis, Vicecomitibus, Miniſtris, et Balivis, et omnibus 
hominibus ſuis, Francis et Anglis, Clericis et Laicis, ſa- 
lutem.” Madex, Bar. Angl. p. 133. The fame thing is 
partly to be gathered from the following law of Edward 
the Confefſor : ©* Archiepiſcopi, Epiſcopi, Comites, Ba- 
rones, et omnes qui habuerint ſacham et focam, thol, 
theam, et infangthefe, etiam milites ſaos, proprios ſer- 
vientes, ſcilicet Dapiferos, Pincernas, Camerzrios, Piſto- 
M2 res, 
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and added to their greatneſs: and the 
inhabitants of their lands (21) they 
diſtinguiſhed by the name of ſubjects. 


res, et Cocos, ſub ſuo friborgo habeant. Ft item iſti ſuos 

armigeros, vel alios ſibi ſervientes ſuo friborgo. Quod 

ſi cvi forist.cerent, et clamor vicinorum de eis afſurgeret, 

ipſi tenerent eos rectitudini in curia ſua : illi dico qui ha- 

berent ſacham et ſocam, thol, et theam, et infangthefe,” 
"ukins, p. 202. 


(21.) Bruſſel, liv. 2. ch, 4. it may be judged from the 
great power of the princes or earls, tat the Saxon earl- 
doms were very early and very generally given for life. 
Theie occur alſo inſtances of ſome given in perpetuity in 
the Saxon period. Two of this kind are mentioned in 
the Titles of H:ncur : the one extended ſrom the Humber 
to the Tyne, and was known by the name of Deireland, 
or Deira ; the other extended from thence northward, 
and was named Bernicia I heſe eoldordoms, ſays Sel- 
den, began in Otho, brother to Hengiſt King of Kent, 
and Ebuſa his ſon ; who, having conquered, by Hengiſt's 
commiſſion, thoſe northern parts, held them as eoldor- 
doms, or earldoms, of the Kings of Kent; and by that 
name tranſmitted them to their heirs, who uſed no other 
title than Eolderman, or Dux, or Comes, until Ida, in 
567, took on him the name of King of all Northumber- 
land,” tit. kin, p 511. I know that Spelman, in his 
treatiſe of ſeuus and tenures, oppoſes this opinion of Sel- 
den, and objects againſt theſe examples which ſupport it : 
but his reaſons are of little weight, 


Bt 
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But to attend the general aſſembly of 
their nation, was the chief prerogative 
of the German and Saxon princes : and 
as they conſulted there the intereſt of 
their country, and deliberated concern- 
ing laws and matters of ſtate (22); fo, 
in the king's court, of which alſo they 
were members, they aſſiſted to pro- 
nounce judgment in the complaints and 
appeals which were lodged in it. 


It muſt not, however, be imagined, 
that every one in this order (23) of 


greatneſs poſſeſſed equally the ſame ad- 
vantages. In both countries, the tur- 


(22) Ego Ina Dei gratia Occiduorum Sax oum Rex,” 
ſays the preamble to his laws, — cum omnibus meis ſe- 
| natoribus — conſultabam de fundamento regni noſtri, ut 


juſtæ leges, et juſta ſtatuta per ditionem noſtram ſtabilita 
et conſtituta eſſent.— Wilkins, p 14. 


(23) The Earls of greateſt authority were Earli Pa- 
latine. The words, indeed, Palatine and Palatinate, 
were not known till the Norman times. Bur this need 
not occaſion the ſmalleſt difficulty. In the courſe of hu- 
man affairs, the thing or cuſtom muſt invariably be known, 
or prevail, before the zame be invented to diſtinguiſh it. 
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bulence of the times had furniſhed the 
more able and ambitious with oppor- 
tunities to excel (24); and they arroga- 
ted ſuperior powers as the reward of 
their merits and ſervices. The moſt ex- 
tenſive privileges, and a juriſdiction full 
and unbounded, were poſſeſſed and ex- 
erciſed by ſome; while the dignity of 
others attracted leſs, and their authority 
was more ſubject to controul, more pre- 
carious and limited. 

A ſmaller allotment in the annual diſ- 
tribution of the land was given by a 
German community to the inferior 
princes or earls; and they were leſs con- 
ſidered in the diviſions of booty. In 
England they enjoyed only a portion of 
the territories they governed, while the 
ſuperior and more noble earls retained 


all the land within their juriſdiction. 


(2.) Dumnorix. for example, Orgetorix, and Indutio- 
marus. were ſuperior Princes or Earls in Gaul; Armi- 
nius and Civilis in Germany; and Harold, Godwin, Leo- 
fric, Sc. in England, 


And 
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And ſometimes they received but a third 


or other cuſtomary part of the profits 
of juſtice (25), while the more dignified 


princes 


(25) Godwin, it is ſaid, was Earl of all Weſtſex. But 
if he had poſſeſſed all the lands in Wellſex, Hardiknute 
could not have been king of any thing there. This Earl 
then had only ſome particular poſſeſſion in Weſtſex, tho 
he preſided as judge over the whole earldom. The like, 
ſays Selden, may be obſerved of others that occur in the 
' ſtories of the Saxon times. This author give alſo exam- 
ples of earls who had only a particular revenue from the 
profits of juſſ ice in their territories, And he remarks, 
that it is to all ſuch inferior eoldormen that Inguſphus al- 
ludes, when he obſerves, that Alfred appointed his ;u/ti- 
ciarii and wicecomites through his counties. For tue go- 
vernment of other counties was ſufficiently eſtabliſhed by 
their being given to the ſuperior princes or eoldormen, 
This antiquary ſpeaks alſo of eoldormen who had their 
whole earldoms to their own uſe, it. hon. part 2. ch 5, 
ſe3.4.& 5. See alſo Leg. Longobard, lib. 1. tit. 2. c. 10. 
ap. Lindenbr. p. 517. A curious queſtion reſults from the 
conſideration of theſe inferior Earls: In whom ſhall we 
ſuppoſe were the bodies of thoſe ſhires and territories 
lodged which they governed ? Selden, and his follow- 
ers, afirm, that they were lodged in the crown, In 
lands which formed a part of the royal demeſne, the 
king might doubtleſs conſtitute an inferior earl, and the 
body of the territory remain ia the crown, But in whom 
were the bodies of thoſe ſhires veſted, over which inferior 
earls — and which conſtituted no part of the royal 
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princes employed all ſuch profits to their 
own advantage. They could not, like 
theſe, give pardon to criminals; nor was 
their civil authority ſo extenſive. 


But the king or general in Germany, 
and the chieftains or princes, had re- 
tainers who attended their perſons, and 
conſtituted their courts. To theſe, when 
they had conquered, they dealt out 
many fair poſſeſſions, which, while they 
ſerved to reward their valour (26), con- 
tinued their attachment and ſervices. 


A different rank of nobility thus aroſe 


among the Saxons; and thoſe who were 
Companions in Germany were Thanes (27) 
in England. 


It 


te rĩitory? Our antiquaries, ſo far as I remember, have 
not anſwered this queſtion. The land of the kingdom, 
it was obſerved, Wes partly feudal, and partly allodial. 
A great ſhor. of territory had beea ſeized by free adven- 


' turers, who cxerted a full right over their acquiſitions, 


In thele, then, the bodies of thoſe ſhires were veſted, 
(2) Part 2, ſc ct. 1. 


(27) The word Thegne, or Thane, ſignifies Miniſſer, or 
$:7want, ** And to,” ſays Selden, are the tranſlations 


moſt 
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It is not, however, to be ſuppoſed, 


that the companions of princes or earls 
were of equal dignity with thoſe of the 


king. Hence then the diſtinction (28) 
of 


moſt frequent, both out of the Saxon laws and annals, 
into the Latin of elder times, and out of Latin into 
Saxon. tit. hon. p. 507. JAwbacht was the old German 
appellation for f hane or companion. It occurs in Cæſar, 
ib. 6. c. 15.; and Lindenbrogius, and the other writers 
of gloſſaries, expreſs it indifferently, by client, or miniſter, 
The ſervice which thanes rendered to the king and 
princes was the reaſon of their name, but was by no 
means diſhonourable. Nec rubor,” favs Tacitus, in- 
ter comites afſpici,” The Prince of Wales even uſed Fc 
dien, or thein, I ſerve,” for his motto, See Forteſcue's 
notes on Forteſcue on monarchy, p. 41. or Bird, mag. hon, 
p. 19. 


(28) The thani majores were the King's thanes, The 
thani minores were the thanes of rinces or earls, The 
higher prelates of the church had likewiſe their hanes. 
% Non ſeulement nos Rois, ſays Lauriere, et les Ducs, 
et les Comtes, qui relevoient deux. voient leurs Barons, 
mais encore les Eveques : —” Gloſſaire du droit Francois, 
mot Baron. See allo Spelman on Fendt and Tenures, 
p. 16. and Bird, mag. hon. p. 57 The Earl of Cheſter, for 
example had eight thanes, or barons, who acknowledged 
him to be their ſunerior lord. Dodridze, pr. of Wales, 
p. 124. Mr. Hume, when talking in general of the no- 
bility among the Anglo-Saxcus, has the following remark- 

| adie 


. A TP” U— U —« c ů — — — — 
- . - - — . . _ = 


170 Of the orders of men in Part III. 


of greater and leſſer thanes. Nor muſt it 
be imagined, that the king and earls 
were equally attached to every indivi- 


dual in their trains, and beſtowed on 


each the ſame quantity of territory. 
We know that the princes in Germany 
diſtinguiſhed their companions accord- 
ing to their valour and military qua- 
lities (29); and a like diſtinction pre- 

vailing 


able paſſage. The nobles were called thanes; and 
were of two kinds, the King's thanes and lefler thanes. 
The latter ſeem to have been dependent on the former.” 
Append. 1. The thanes, I ſhould imagine, were by no 
means the chief nobility of the Saxons ; nor were the 
leſſer thanes in the ſmalleſt degree dependent on or con- 
netted with the greater one. In ſome caſes, indeed, a 
thane might have a thane under him; but the thanes in 
this loweſt claſs could not be of the order of nobility ; 


and beſides, they were not ſo numerous as to conftitute 


a particular rank. Perhaps, too, the authority which 
Mr. Hume has cited to confirm his opinion, overthrows 
ir; and, at any rate, I ſhould think it impoſſible to re- 
concile it to hiſtory. Hence the difficulty of tneſe ſub- 
jets may appear; and if fo great a man has been miſta- 
ken, into how many errors mult I have fallen? 


(29) Tacit. de M. G. c. 13. * Gradus quinetiam et 
ipſe comitatus habet, judicio ejus quem ſectantur. It 
appears, as was juſt now hinted, that even a than could, 

| | in 
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vailing in England, very unequal poſ- 
ſeſſions (30) were given to retainers. 
The powers, therefore, and juriſdiction 
of thanes (31) were more or leſs exten- 
five, in proportion to their territories. 

Like 


in certain circumſtances, have a #haxe of his own under 
him: and this lowef thane might take an oath inſtead of 
his lord, and ſupply his place in caſes of neceſſity and e- 
mergence. Jud. Civ. Lund. ap. Wilkins, p. 71. At- 
tamen, fi thanus fit, qui ſerviat regi et iter equeſtre 
ipſtus faciat in provincia illius, ſi tunc thanum habeat, 
qui eum ſequitur, qui ad regis egreſſum quinque hydas 
habeat, et in regis aula domino fuo ſerviat, et ter cum 
epiſtola ejus proficiſcatur ad regem, ille in poſerum cum 
præjuramento ſuo domini vicario munere fungi debet 
circa varias neceflitates, et cauſam ejus juſte vindicare ubi- 
cunque debebat.” 


(30) Madox, Bar, Angl. p. 134. 


(31) It is remarked by antiquaries, that five hides of 
land were the ſmalleſt portion of territory which could 
be poſſeſſed by a thane. A hide of land,” fays Sel- 
den, ** regularly is and was (as I think) as much land as 
might be well manured with one plough, together with | 
paſture, meadow, and wood, competent for the main- 
tenance of that plough, and the ſervants of the family, 
I know divers of the ancients make it an hundred acres. 
Others give otherwiſe a certainty to it. But doubtleſs it 
. * - 5 ' Vas 
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Like the barons (32), who ſucceeded 
them, they diſtributed juſtice, each in 
his particular manor. 

The companion in Germany could riſe 
to the dignity of a prince; and the thane 
in England (33) could attain the rank 
of an earl. But the attendance of the 
former was neceſſary and perpetual ; that 
of the latter was leſs uſeful, and only 


was uncertain ; and juſtly is by others called only a 
plough-land, or ſo much as belongs to the tillage : whence 
it malt of neceſſity be various, according to the nature of 
the ſoil and cuſtom of huſbandry in every country. Thence 
is it that in Doome/day, ſuch a place geldabat pro 10, 12. 
20. Sc. bidis ; that is, it paid after the rate of ſo many 
hides ; for by hides the uſual payments of ſubſidies and 
aids were in the elder times ; and that which was always 
diſcharged was often called terra non hidata, as the o- 
ther bidata. But the juſt value of a hide that might 
fit the whole kingdom never appears there.” it. hon. 


p. 516, 


(32) After the time of William T. baron and barony 
were uſed for thane and thaneland. Selden, p. 569. 


(33) Jud. Civ. Lund. ap. Wilkins, p. 71. Attamen fi 
thanus comes fiat, tunc jure comitis in poſterum fit 
dignus. 


given 
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given on particular occaſions. To be 
at all times ready with his aid and ſer- 
vice, was the chief ambition of the Ger- 
man retainer : but the lands which had 
been granted to the thane required his 
attention; and leſs neceſſitous, and more 
independent, by the property his virtues 
had purchaſed, he found every ſervice 
diſagreeable.. 


The varying ſituation of land, which 
produces ſo many changes in the ſen- 
timents and inclinations of men, had 
altered the condition of ranks. When 
the tribe alone was capable of property, 
and yearly dividing its members, alter- 
nately aſſigned to the one half of them 
the office of cultivating the ground, and 
to the other that of fighting its battles ; 
all employments (34), both civil and mi- 
litary, were annual. Men roſe and fell 
in their ranks; and the individuals who 


(34) Part 1. fea. 3. It is obſerved of the Belgæ, by 
Strabo, lib. 4. Antiquitus unum quotannis princpem, 
itemgue belli ducem muititudo deſigr dat: 


compoſed 
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compoſed the community were advan- 
ced in their turn to its honours. Bur 
land, having loſt all connection with the 
tribe, and individuals beginning to have 
property, employments and ranks were 
continued beyond the year. Riches and 
power had too many charms to be re- 
linquiſhed ; and the altered condition 
of ſociety allowed not the former 
changes to take place. Men wiſhed to 
enjoy during life, or to a diftant period, 
the lands and the offices which their 
merits had procured : and no ſooner 
were their wiſhes indulged, but the ſons 
intruded into the employments, and u- 
ſurped the rank of their anceſtors. Al- 
ready in the Saxon period were land, of- 
fices, and honours, haſtening to be he- 


 reditary ; and, what may ſeem very ſin- 


gular (35), already were there ſome ex- 
amples of entazls. 


SECT. 


(35) © Si quis terram hæreditariam habeat, quam pa- 
reates ejus ipſi reliquerunt, tunc ſtatuimus, ut eam non 
vendat a cognatis hæredibus ſuis, fi adſit ſeriptura vel 
teſtis, quod illi viro prohibitum fit, qui eam ab initio ac- 
quiſivit, et illi qui cam vendidit, ut ita facere nequeat, 

| et 
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U 


Of Allodial Proprictors, Ceorles, and Vil- 


leis. 


I. ANY German warriors, uncon- 

| need with the king or princes, 
and led by their native valour, and the 
hope of plunder and acquiſition, had 
engaged in the expeditions of their 
ſtates ; and many others, diſguſted per- 
haps with the too lordly authority of 
their chiefs, had diveſted themſelves of 
every attachment to them, and renoun- 
ced their trains. Theſe, fighting more 
immediately for themſelves under a 
leader whom accident, or their choice, 


et hoc tunc in Regis vel Epiſcopi teſtimonio reciterur co- 
ram cognatis ſuis,” LL. Afr. c. 37. ap Wilkins þ. 43. 
The reader may conſult farther the note of Wilkins on 
this law; and 5pel. Conc. tom. 1. p. 370. 


hal 
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had raiſed to that honour, were diſu- 
nited from the tribe, and could not be 
conſidered in the diſtributions of terri- 
tory which followed on a conqueſt. 
They conſtituted, therefore, a particu- 
lar rank (1); and, receiving no gift or 
feudal poſſeſſion, they ſeized on lands 
which were free and allodial. 

This order of men was more nume- 
rous in England (2) than in any other 
kingdom. The invitation to the Saxons 


was unexpected ; their compliance, of 


conſequence, was not the reſult of much 
deliberation or concert ; and every war- 
rior, fond of novelty, or tired of peace, 
ranged himſelf indifferently under the 
Britiſh banner. To aſſiſt a deſpairing 
and degenerate people, was too mean an 


(1) It was formerly obſerved, that many warriors who 
had received , with which however they were unſa- 
tisfied, ſeized alſo on allodial poſieſions. But theſe, I 
ſhould imagine, were always confidered in their feudal 
capacity. See part 2. ſed. 3. 

() This fact, it is ſaid, appears in a particular manner 
from the ſurveys of Deome/day. 


object 
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object to attract the attention of tribes ; 
and the ſupplies which were given, con- 
ſiſting of the more tumultuous and diſ- 
orderly, were little under the direction 
of authority, and little bound or guided 
by the ties of prince and retainer. They 
therefore conquered as individuals, ra- 
ther than in a body ; and though the ge- 
neral dealt out many feudal grants, yet 
was a conſiderable territory converted 
into property. 

The poſſeſſors of allodial lands, break- - 
ing the natural ſubordination of the 
feudal arrangements, and being regard- 
ed with envy, or conſidered as the in- 
ſtruments of rebellion, were neither en- 
couraged by the king, nor reſpected by 
the nobles. Mean and unequal compo- 
ſitions were affixed to the injuries they 
received; a ſmall price or value was 
put upon their heads ; and though their 
property procured to them ſome conſi- 
deration with the vulgar, and repaid in 
part the inſolence of the great; yet, ex- 
erciſing a very limited juriſdiction, and 

MN unſa- 
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unſatisfied with their condition, they 
aſpired to be equal in power and privi- 
leges to the nobility. Kings were fond 
to unite them to the ſtate; and feuds 
growing to be perpetual, they reſigned 
their free poſſeſſions, and received them 
back again in tenure. The feudal ad- 
vantages were thus communicated to 
allodial proprietors; and their lands 
were ſecured by charters. This exten- 
ſion of the feudal polity (3) took place 
on the Norman invaſion. 


II. THe next in the range of ſubor- 
dination in Germany and England were 
the Ceorles. In the one country, they 
poſſeſſed thoſe lands which individuals 
had abſtracted from the tribe (4); in 


(3) It is mentioned by Madex, that by or before the 
end of the reign of King Henry II. the feudal law was 
ſo fully ſettled, that all the lands in England were char- 
ged with ſome ſervice or other; and there was no all- 
dium left. This, he adds, is admitted by the Lord Chiet 
Juſtice Coke. Bar. Angl. 5. 30. 


(J) Part 2, ſect. 3. 
the 
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the other, they cultivated the property 
of the great; and in both, they render- 
ed a proportion of corn (5), cattle, or 
cloth. The ignorance of leafes ſub- 
jected them, in ſome degree, to an ar- 
bitrary removal ; but the rich exerted 
not this privilege, while they paid their 


5) Tacit. de M. G. c. 25, Ceteris ſervis non in 
noſtrum morem, deſcriptis per familiam miniſteriis, utun- 
tur. Suam quiſque ſedem, ſuos penates regit. Fru- 
menti modum dominus, aut pecoris, aut veſtis, ut colono 
injungit : et ſervus haftenus paret,” The rents of land 
were likewiſe paid in kind during the Saxon period. It 
was not till the time of Henry I. that they were convert- 
ed into money. The furniture for foreign wars render- 
ed money at that time neceſſary ; and the farmers com- 
plaining of the great trouble of carrying victuals to a 
diſtance from their houſes, ** the King directed commiſ- 
fion to certain diſcreet perſons, which (having regard of 
the value of thoſe vituals) ſhould reduce them into rea- 
ſonable ſums of money ; the levying of which ſums they 
appointed to the ſheriff, taking order withal, that be 
ſhould pay them at the cale or beam; that is 10 ſay, that 
he ſhould pay ſix pence over and above every pound weight 
of money; becauſe they thought, that in time the money 
would loſe that much in the wearing,” Ser Cervaſe of 
Tiibury on the Excheq. Bird, Mag. hen. p. 119. or Lam- 
bard, Peramb. of Kent, p. 228. I ne example of the King 
was tu:lowed by the nodility. 


N 2 retributions, 
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retributions, and fulfilled their engage- 
ments. And the laws guarded them 
from oppreſſion (6), as they fixed the re- 
turns for every poſſeſſion. Among the 
Saxons they were conſidered as members 
of the community (7), and could claim 
its protection. Free in their condition, 
they renounced at pleaſure their poſſeſ- 
ſions (8) ; a valuation was put upon their 
heads (9) ; they were capable of proper- 
ty; they could riſe to command and 


(6) LL. Ine, c. 70. The reader may ſee on this head 
ſeveral curious particulars in Spelman, voc. Firma. 


(7) LL. Zlfr. c. 11. 31. 35. ap. Wilkins, 


(8) It is accordingly provided by the laws of King Ina, 
in what manner a Ceorle ſhould leave his land on his de- 
parture, Thus it is ſaid, Qui viginti hydas terrz poſ- 
ſider, relinquere debet duodecim hydas terre ſatæ, cum 
abire velit.” And, Qui habuerit decem hydas, relin- 
quere debet ſex hydas terrz ſatæ. And ſo in proportion 
of the reſt, Wilkins, p. 25. 


(g) Coloni æſtimatĩo capitis eſt ccLxvi thrymſarum, 
quz faciunt cc ſolidos juxta legem Merciorum.” Jud. 
Civ. Lund. ap. Wilkins, p. 71. and LL. Ethel. p. 64. 


offices; 
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offices; and did their wealth ſufficient- 
ly increaſe, they were inveſted with the 
honours (10) and the dignity of a 


thane. 


III. Bur in every riſing community 
there are ever found ſome individuals 
who conceive not the duties of citizens, 
and compoſe an inferior order. The 
hewers of wood, and the drawers of 
water, they exerciſe the meaneſt occu- 


(10) © Et fi colonus tamen fit, qui habeat integras 
quinque hydas terrz, eccleſiam et culinam, turrim ſa- 
cram, et atrii ſedem ac officium diſtinctum in aula regis, 
ille tunc in poſterum fit jure thani digaus.“ Jud. Civ. 
Lund. ap. Wilkins, p. 70. This law, it is obſervable, is 
alſo ſo far curious, as it ſhows the ſtate and faſhion of a 
Saxon thane. He had a church for his family and te- 
nants ; he had a court for them; and entertained them 
in his houſe, See farther, Milles, Cat. bon. p. 72. and 
Seld. tit. hon. p. 516, It comes likewiſe to be remarked 
in this place, that if a merchant had made three voyages, 
he was intitled to be a thane: Et fi mercator tamen 
fit, qui ter trans altum mare per facultates proprias ab- 
eat, ille poſtea jure thani fit dignus.” Wilkins, p. 71. 
This law required conſiderable cultivation in the legiſla- 
ture, and ſhowy that the Angie-Sexene were —_— in 
their manners. 


N 3 pations, 


182 Of the ordert of men in Part III. 


pations, and ſuftain not the public in- 
tereft or glory, by their voice in the ſe- 
nate, or their arm in the field. The 
property of maſters, they acquire not 
by their labour, and are fold, and put 
to death with impunity. Such, in Ger- 
many and England, were the ſlaves, or 
Villeins. 

To this wretched condition the chance 
of war and of gaming (11) reduced 
men in Germany: and theſe cauſes fail- 
ed not to operate this effect among the 
Anglo-Saxons. Many alſo of the an- 
cient Britains had become the ſlaves of 
their conquerors : and the wars in the 


heptarchy, and the incurſions (12) of 


(rt) Tacit, de M. G. c. 24. Aleam (quod mirere) ſo- 
brii inter ſeria exercent, tanta lucrandi perdendive teme- 
ritate, ut cum omnia defecerunt, extremo ac noviſſino 
jactu de libertate et de corpore contendant. Victus vo- 
luntariam ſervitutem adit. quamvis junior, quamvis ro- 
buſtior, alligari ſe ac venire patitur, ea eſt in re prava 
pervicacia : ĩpſi fidem vocant. | 


(12) Hume, App. 1. 


the 
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the Danes, had added to their number. 
Their crimes ſubjected ſome to ſlavery 
(13); misfortune and calamity induced 
others to traffic their liberty (14) ; and 
this ſtate (15) received a conſtant in- 
creaſe from thoſe who were born to it. 


The magnanimity of the Germans 
did not allow them to treat their ſlaves 


(13) LL. Inz, c. 7. ap, Wilkins, p. 16. LL. Ead- 
ward. c. 9. p. 50. Capit, Kar. et Lud. lib, 4. tit. 14. ap. 
Lindenbr. p. $93. 


(14) LL. Ine, c. 11. 31. ap. Wilkins, p. 17. 19. An 
inſolvent free man ſubmitted to ſervitude till he had 
given ſatisfaction. Longob. leg. lib. 1. tit. 14. c. 10. 13. 
ap. Lindenbr. p. 539. ** Plerique,” ſays Ce/ar of the 
Gaulic commonality, ©* quum aut zre alieno, aut magni- 
tudine tributorum, aut injuria potentiorum premuntur, 
ſeſe in ſervitutem dicant nobilibus. 4b. 6. c. 13. 


(15) Slaves were either willani, bandi, or nativi. 
The villani (to uſe the words of Spelman) were fo call- 
ed, becauſe they belonged ad willam domini ; that is, to 
the manor or town of their lord. The boxdi, or band- 
men, had fold themſelves into bondage, or had been con- 
demned to it by courſe of law. The nativi were the off- 
ſpring of both theſe; and ſo called becauſe they were 
nati ad ſervitutem, Relig. Spel. p. 250, 251. 


N 4 with 
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with inhumanity, They ſeldom pu- 
niſhed their tranſgreſſions with torture 
or impriſonment ; and if at any time 
they put them to death (16), it was not 
with diſcipline and ſeverity, but in the 
rage of paſſion. Among the Saxons, 
however, to whom the connection with 
land, and the notions of private proper- 
ty had taught the more ſelfiſh and leſs 
noble paſſions, it was neceſſary that the 
community ſhould furniſh them protec- 
tion. Laws accordingly were enacted 
(17), which puniſhed the ſeverity of 
maſters, and on proofs of hard uſage, 
allowed wvz/lerns their liberty. But they 
were never conſidered as members of the 


(16) Tacit. de M. G. c. 25. Verberare ſervum, ac vin- 
culis et opere ccercere, rarum; occidere ſolent. non diſ- 
ö ciplina et ſeveritate, ſed impetu et ira, ut inimicum, niſi 
quo impune. 


4 (17) LL. H. c. 20, Si quis ſervi ſui vel ancillz ſuæ 
1 " ecu'vm excuſſerit, et ille poſt factum hoc luſcus fit, ma- 
numittat ipſum ſtatim. Si dentem ei excuſſerit, faciat 
idem. See allo LL. fr. c. 17. | 


Nate, 
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ſtate, and no price or value was put up- 
on their heads. 


The pride and ambition of patrons, 
which made them fond to add to their 
retinue and force, in times of foreign 
and domeſtic wars, induced them fre- 
quently to give liberty to their vz//ezns 
(18); and their humanity made them 
ſometimes preſent to them the arms of 
freedom, © the ſpear and the ſword.” 
Their intereſt or avarice made them 
often grant land to villeins under rent 
and ſervices; which lifted them to the 


(48) „Si qui vero velit ſervum ſuum liberum facere, 
tradat eum vicecomiti per manum dextram in pleno co- 
mitatu, quietum illum clamare debet a jugo ſervitutis 
ſuæ per manumiſſionem, et oſtendat ei liberas vias, et 
portas, et tradat illi libera arma, ſcilicet, lanceam at gla- 
dium; deinde liber homo efficitur.” Wilkins, p. 229. 
« Si quis ſervum ſuum ad altare manumiſerit, liber eſto, 
et habilis ſit ad gaudendum hæreditate et wirgildo, et 
fas fit ei ubi volet ſine limite verſari. Jud. Withr. c. . 
ap. Spel. Conc. tom. 1. p. 195. Slaves could alſo be made 
free by will, by charter or deed, and in a great many o- 
ther ways. See Brady, hit, p. 82, Hicteſ. Differt, Epiſt, 
p. 13. 14. 15. 


4 * 
o 
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condition of huſbandmen (19): and if 
villeins had remained in a privileged 
town during a year and day (20), the 
laws gave them liberty. 

A road was thus opened for the mean- 
eſt in the community to attain to its ho- 
nours; and while inferior orders were 
animated with the proſpect of better- 
ing their condition, the offices and pur- 
poles of ſociety were performed with 


vigour. The activity and ardour with 


which different ranks proſecuted their 


different employments, communicated 
improvement to the community ; and 
men advanced in civility, and the arts of 


hfe. 


(19) In this way they roſe to be Copyholders, Bray, 
F. 206. 


(20) Si ſervi permanſerint fine calumnia per annum et 
diem in civitatibus noſtris, vel in burgis in muro vallatis, 
vel in caſtris noſtris, a die illa liberi efticiuntur, et liberi a 
jego ſervitutis ſuæ ſint in perpetuum. Wilkins, p. 229. 
Ang. Sac. tem, 1. p. 261, 


SECT. 
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SECT. V. 


Of the German Priefts or Druids (1). 


N the firſt periods of ſociety, the con- 
duct of men is more governed by 
accident than deſign; and many ages 
paſs away before certain and determi- 
ned habits of life point out a direction 
to their thoughts and purſuits. Events 
come 


(1) Several men of letters, miſled by a paſſage in Cz- 
far, have concluded that the Germans had no druids. 
But the reaſons they urge in ſupport of their opinion are 
weak, and of little weight. If the Germans were of Cel- 
tic orgin ; and that they were, we have the teſtimony of 
Arian, of Strabo, and of other ancient hiſtorians ; they 
doubtleſs had druids, and followed in every particular 
the religion of their anceſtors. Allowing, however, that 
they had no affinity to the Celtes, yet it may eaſily be 
ſuppoſed, that the perſecutions which the Romans carried 
on againſt the druids in Gaul, obliged them to ſeek re- 
fuge in Germany ; and that they there inculcated their 

doctrines, 
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come unforeſeen and unexpected; and 
their fears and their hopes are perpe- 
tually agitated. They turn with timid 
and anxious minds to explore thoſe in- 
viſible agents who diſpoſe of their hap- 
pineſs or miſery. They try to appeaſe 
their reſentment, or to conciliate their 
favour; and their groſs conceptions aſ- 
ſigning them particular places to inha- 
bit, they pour out in theſe their thanks 
or lamentation. As yet, every indivi- 
dual leads, with his own hand, the 
victim to the altar, and performs him- 


ſelf the rites of devotion. But in the 
progreſs of ſociety, the habitations of 


the gods requiring protectors; and ce- 
remonies having multiplied to atone for 


doctrines, and ellablit-d their authority. It may likewiſe 
be imagined, that the German armies which had been 
hired into the ſervice of Gaul, or which had paſſed into 
that country from the love of plunder, brought into 
Germany the druids, and their religion. The Celtic o- 
rigen, however, of the Germens, ie, I think, ſo clearly 
aic-1tained, that there ſcems to be little cccaſion for theſe 
fap2c< 2:20. | 


the 
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the growing vices of men; and indivi- 
duals being unable or unwilling to diſ- 
charge them, while they ſought to re- 
lieve their neceſſities, or to gratify their 
pleaſures; it was neceſſary that a ſelect 
number ſhould be choſen from the 
croud, to defend the former, and to ce- 
lebrate the latter. Hence the origin of 
prieſts. 


The care of religion in Gaul and 
Germany was 1ntruſted to the druids; 
and no rite (2) of public or of private 
devotion was performed without them. 
The interpreters of the will of heaven, 
they were regarded as ſacred, and were 
at all times neceſſary. They practiſed 


(2) Cz/ar, lib. 6. c. 13. Illi rebus divinis interſunt, 
ſacriſicia publica ac privata procurant, feligiones inter- 
pretantur:— Diodorus Siculus obſerves to the ſame 
purpoſe, ** Nec cuiquam ſacrum facere abſque philoio- 
pho, fas eſt. per eos enim, ut divinz naturæ conſcios, et 
quaſh collocutores, gratiarum facra diis offerenda, per 


hos internuncios bona ab illis expetenda efle, cenſent.“ 
4. 5. c. 31. 


their 
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their rites in dark groves (3) ; and their 
ſuperſtitions, though groſs and unna- 
tural, ſhocked not the underſtanding of 
an ignorant people. They employed in ſa- 
crifice every method of art and of cruel- 
ty (4); and ſurveyed the increaſe of their 

dominion 


(3) Groves were the firſt places of religious worſhip. 
See Pliny, lib. 12. c. 1. and Gen. c. 12, v. 6. 7. Si 
tibi occurrit,” ſays Seneca, * vetuſtis arboribus et folitam 
altitudinem egreſſis frequens lucus, et conſpectum cceli, 
denſitate ramorum aliorum alios protegentium ſubmovens: 
illa proceritas ſylvz, et ſecretum loci, et admiratio um- 
bræ, in aperto tam denſæ, atque continuæ, ſidem tibi nu- 
minis facit.“ Ep. 41. It is not till men have raiſed ha- 
bitations for themſelves, that they think of erecting tem- 
ples to their deities. 


(4) Cx/ar, lib. 6. c. 16. — Immani magnitudine ſi- 
mulacra habent; quorum contexta viminibus membra 
vivis bominibus complent; qu bus ſuccenſis, circumventi 
flam ma exanimantur homines. Supplicia eorum, qui in 
furto, aut in latrocinio, aut aliqua noxa Gat comprehenſi, 
| | giatiora dus immortalibus eſſe arbitrantur : ſed, quum e- 
| jus generis copia defecit, etiam ad innocentium ſupplicia 
| deſcendunt.“ Died. Sic. lib. 5. c. 32. ** Malefcos enim 

per quinqueunivm detentos, palis in honorem dem ſuffi- 
gunt, et ſuper grandi pyrarum flrue cum allis primitiis 

immolant. nec aliter captivis, quam hoſtiis ad Cam ſa- 
| cra abut.ntur. Nonnulli ipfocum etiam animalia bello 


i) 
| capia 
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dominion (5) in the fears and admira- 
tion of their votaries. 

Long obſervation, and the commu- 
nicated reflection of fo conſiderable an 
order, had inſtructed them in many 
branches of ſcience. They were ſkilled 
in particular in aſtronomy and phyſic. 
By the former, they foretold the revo- 
lutions of the heavenly bodies ; by the 
latter, they performed many cures ; and 
the unthinking vulgar aſcribed thoſe 
effects to their free communication 
with the gods. Their knowledge they 
imparted ſolely to the initiated (6), while 


capta una cum hominibus trucidant, aut comburunt, a- 
liove ſupplicit genere tollunt.” See alſo Srab. Rer. geo- 
graph. lib. 4. 


(5) I gay not to examine into the belief and ſuperſti - 
tion of the druids ; for I do not write their hiſtory. | 
ſpeak only of their influence in ſociety, and on manners. 


(6) Cæſar, lib. 6. c. 14,—Annos nennulli vicenos in 
diſciplina permanent; neque fas eſſe exiſtimant, ea literis 
mandare ;  — 
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an oath not to be violated bound them 
to ſilence. ; 


The ſuperſtition of the people indul- 
ged them in the greateſt immunities. 
No favour, it was thought, could repay 
their ſervices. They neither contribu- 
ted to the expences of government, nor 
ſerved in wars (7); and it was a gene- 
ral ambition (8) to enter into their or- 
der. Kings, equally with the meaneſt 
of their ſubjects, ſubmitted to thoſe re- 
ligious tyrants. Even the fierceſt paſ- 
ſions of the mind were obedient to their 
ſway. They oppoſed the reſentment of 
hoftile and embattled armies, and the 
| ſwords dropped, as by enchantment (9), 


from 


(7) Ce/ar, lib. 6. c. 14. Druides a bello abeſſe conſue- 
runt, neque tributa una cum reliquis pendunt; militiæ 
vacationem, omniumque rerum habeat immunitatem, 


(8) The fame author obſerves in the ſame p'ace, 
« Tannts excitati præmiis, et ſua ſponte multi in diſci- 
plinam conveniunt, et à parentibus propinquiſque mit- 
tuntur.“ 


(90) Died. Sic. lib. g. c. 31. 


Inter adverſis ſæpe a- 


cies, dum rictis entbus et ptotentis Bhalti, inter ſe exer- 
citus 
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from the hands of the warriors. They 
devoted, on many occaſions, the ſpoils 
of an enemy to their gods; and in their 
conſecrated foreſts did the deluded ſol- 
dier heap up the prizes of victory. No 
one dared to conceal or to abſtract any 
part of the booty : the cruelleſt tortures 
and death puniſhed the impiety (10): 
and the gold and filver, and other pre- 
cious acquiſitions of war, were untouch- 
ed, and unguarded. 

But it was not ſolely over matters of 
faith, and of religion, that they extend- 


citus propinquant, in medium progreſſi, ac fi beſtias in- 
cantamentis cicurarent, preelia dirimunt. Sic apud fero- 
ciſſimos quoque barbaros, ſapientiæ ira cedit; et Mars re- 
veretur Miuſas, 


(10) Cæſar, 46. 6. c. 17,— Quum prelio dimicare 
conſtituerunt, ea, quæ bello ceperint, plerumque devovent. 
- Quz ſuperaverint, animalia capta immolant : reliquas 
res in unum locum conferunt. Multis in civitatibus ha- 
rum rerum extructos tumulos locis conſecratis conſpicarĩ 
licet. Neque ſzpe accidit, ut neglecta quiſpiam religione, 
aut capta apud ſe occultare, aut poſita tollere auderet ; 
graviſimumque ei rei ſupplicium cum cruciatu conſtitu- 


tum eſt. 
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ed their authority. They intruded into 
the public aſſemblies of their country; 
and, claiming a civil and criminal ju- 
riſdiction (11), they heard the com- 
plaints, and decided the diſputes, of 
ſtates and individuals. The moſt im- 
plicit obedience was paid to their judge- 
ments ; and, what ſeems very ſingular, 
they inflicted themſelves the puniſh- 


ments they decreed (12), nor allowed 
that 


(11) Cz/ar, lib. 6. e 13, —fere de omnibuvcontroverſiis, 
publicis privatiſque, conftituunt y et, fi quod eſt admiſſum 
facinus, fi cædes facta, fi de hereditate, f de finibus con- 
troverſia eſt, 1idem decernunt ; præmia pœnaſque conſti- 
tuunt : — 


(12) Tacit, de M. G. c. 7. —neque animadvertere, 
neque vincire, neque verberare quidem niſi ſacerdotibus 
permiſſum ; —” : 

In early ages the power of dooming to puniſhment, 
and the act of puniſhing, are cloſely united in the rude 
conceptions of mankind, Hence perhaps it proceeds, 
that judges are at firſt the execurioners of their own ſen- 
tences. This fact is evident, not only from the example 
of the German druids, but likewiſe from the praftice of 
the Hebrews, See 1 Sam. c. 15. v. 33. and Exod. c. 32. 
v. 26, fc. At a time When the power of a public is 

beginning 
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that privilege to be communicated to 
others. The refractory and unyielding, 
they removed from all concern in reli- 
gious duties : they denounced againſt 
them the ſentence of interdiction. And 
this act was attended with the moſt ter- 
rible conſequences: The unhappy per- 
ſons incurring it were denied all acceſs 
to the councils of their country, and to 
every exerciſe of public worſhip: they loſt 
the protection of law: the arms of their 
countrymen were lifted againſt them : 
they were accounted wicked and in- 
pious : they were incapable of rank and 
of office : their preſence and intercourſe 


were avoided as contagious (13): and 
expelled 


beginning to be conceived and acknowledged, it ſeemed too 

an exertion over the liberties of the people, to al- 

low the meaneſt of their number to puniſh them for of- 

fences. It is beautiful to obſerve how the minuteſt cir- 

cumſtances of ancient cuſtoms are corrected and ſoftened 
* by the light and humanity of modern manners. 


(13) Char, lib. 6, e. 13. Si qui aut privatus aut pu- 
blicus eorum decreto non ſtetit, facrificiis interdicunt. Hæc 
pena apud eos eſt graviſſima. Quibus ita eſt interdictum, 

O 2 u 
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expelled from the ſocieties of men, 
death alone could relieve their wretched- 


neſs. So great was the influence of 
the druids ! 


SEC TL 
Of the Saxon clergy. 


T T will be obſerved, if we attend to 
L the hiſtory of mankind, that the 
change of religious principle has not 


ij numero impiorum ac ſceleratorum habentur ; iis 
omnes decedunt, aditum eorum ſermonemque defugiunt, 
ne quid ex contagione incomm odi accipiant: neque iis pe- 
tentibus jus redditur, neque honos ullus communicatur.” 

It is not incurious to remark, that out/awries took pro- 
bably their riſe from this druidical interdiction. They 
agree in every particular, An outlaw forfeited his coun- 
try and property : he was debarred from all intercourſe 
with his friends, and could receive no aſſiſtance from 
them. To furniſh him wich food or lodging, or to perform 
to him any office, was to in-ur the penalties in which he 
was liable. See Bracton, lib. 3. c. 13. 


always 
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always the greateſt force on their con- 
duct and affairs; and that in every pe- 
riod they are generally governed by the 
terrors of a mean ſuperſtition. The al- 
teration in the mode of being to which 
Nature has ſubjected her offspring, and 
which, though in itſelf of ſmall mo- 
ment, appears ſo alarming to the weak 
and feeble; the uncertainty of their fu- 
ture deſtination; the dread of inviſible 
powers, Who mix, it is fancied, in hu- 
man concerns; and the myſterious aſpect 
of every ſyſtem of belief, or of worſhip; 
theſe general cauſes, ſtaggering the minds 
of men, have ever prepared them for 
prieſtly dominion. 
The ſucceſſors of the druids, though 
they taught a more enlarged doctrine, 
ſcrupled not to advance, with all their 
art and induſtry, the intereſt of their 
- order; and they met not with oppoſition 
from the people. The miniſters of the 
true God were no leſs ambitious than 
thoſe of Odin; but, while they enjoyed 
many ſources of influence which were 
O 3 common 
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common to theſe, they poſſeſſed others 
_ equally powerful, by which they were 
able to ſecure and to extend their autho- 
rity. | 

The court of Rome had gradually e- 
rected within the different kingdoms of 
Europe, a fabric of policy to ſubject 
them to a foreign juriſdiction. The 
church became every where active to 
enlarge the Papal prerogative, and was 
every where ſupported by it. The Sax- 
ons, who owed their converſion to the 
ſee of Rome (1), were diſpoſed on that 
account to ſubmit more 1mplicitly to its 
direction. No circumſtance was omit- 
ted to heighten the veneration conceived 
for it ; and their clergy derived thence a 
conſiderable power. 


The law of celibacy, which was af- 
terwards extended over England, was firſt 
known in the reign of Edgar (2), and 


(1) Spel. Conc. tom. 1. p. 94. Goſcel. de vit. St. Aug. 
in tom. 2. Angl. Sacr. 


(2) Spel. Conc. tom. 1. p. 476. 
was 
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was well calculated to promote their 
glory. Unconſcious of all thoſe tender 
connections which pleaſe and agitate 
other men, and which bind them, with 
fo firm a cement, to ſociety and their 
country, they perceived no other object 
but their own advantage; and to this 
they applied all their ſkill and leiſure. 
They were ſeparated from the reſt of 
mankind, to invent arts to deſtroy 


them. 


The alteration which had happened 
in the ſtate of land, having rendered 
them capable of property (3), all orders 
of men were ambitious to endow them 
wich territory (4); and it may ſafely be 

affirmed, 


(;) Platina has remarked, that Pope Urban firſt or- 
dained that the church might receive land and poſſeſſions. 
Before that period, the faithful fold their eſtates, and gave 
de value of them to the church. 


(4) It was cuſtomary in the Saxon times,” ſays Spelman, 
to make grants to perſons intellectual and inviſible, as to 
God himſelf, to the bleſſed Trinity, to the apoſtles, and 
to holy men.“ Relig. Spel. p. 239. The clergy found 
their account in this uſage : Patrimonium Chriſti, Dos ec- 

| "F TED cliſiæ, 
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affirmed, that the bulk of all the land 
in the kingdom has at different times 
been veſted in them. The power ac- 
cruing from their riches was infinite. 
Dependencies were raiſed without num- 
ber; and their vaſſals and retainers form- 
ed a body, who felt and ſupported their 
intereſt. 


The charters (5) they received allow- 
ed 


cleſſæ, Dos ſponſe Chriſti, Sacrata paſſeſto, Præ dium ſan- 
Hum : theſe are a few of the expreſſions which denoted 
their poſſeſſions. The profuſe length to which men car- 
ried their liberality to them, is thus remarked by Meze- 
ray : Les rois,” ſays this hiſtorian, * et les grands ſeig- 
neurs s*efforgoient a Þ envy a qui feroit plus de donations, 
et de plus beaux preſens aux egliſes; ils mettoient dans 
leur facre threſor juſqu' à leurs ceintures, leurs baudriers, 
leurs vaſes precieux, leurs habits quand ils eſtoĩent en- 
richis d'or et de pierreries, des meubles, et des raretez, 
qui eſtoient plus de curiofite que d' uſage. C'eſtoit à qui 
baftiroit le plus d'egliſes et d'hoſpitaux, et à qui fonge- 
roit le plus de monaſteres.” Abr. Chronol. tom. 1. 
5. 172. 


(5) The firſt charter or writing regarding lands and 
privileges, was made by Withredus King of Kent: it 
was kept in Chriſt-church at Canterbury for poſterity to 
imitate ; and was written in the Saxon tongue. Previous | 

to 
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ed them a royal juriſdiction (6) in their 
territories. All cauſes, whether civil or 
criminal, were tried by their judges ; 
and they received the iſſues and the 
profits ariſing from them. They had 

the 


to that period, the Saxons made conveyance of their 
lands, without deed or writing, by delivering a turf, 
or ſpear, a flaff, an arrow, or ſome other ſymbol. This 
was done before a number of witneſſes. And hence 
the land diſpoſed of in this manner had the name 
of folkland; the affurance of it reſting in the teſtimo- 
ny of the folk, or people. It is farther obſervable, that 
before the time of Edward the Confeffor, the Saxons 
uſed no ſeal to their charters but the fign of the croſs; 
and what ſeems very ſingular, deeds were conceived in 
thoſe ages in pretty much the ſame form in which they 
are written at preſent, So unrefiniog are men of buſi - 
neſs! Relig. Spel. p. 8. 233. 235. 236. Spel. Conc, tom. 1. 
5. 125. 319. 


(6) A charter, for example, from King Edgar to the 
monaſtery of Glaſton, has this clauſe : © Eandem— li- 
bertatem et poteſtatem quam ego in curia mea habeo, 
tam in dimittendo quam in puniendo, et in quibuſllibet 
omnino negotiis, abbas et monachi præſati monafterit in 
ſua curia habeant,” And we read, in a grant by King 
| Athelbert to the monaſtery of Canterbury, Monaſte- 
rium—condidi, et cum ipſa terra, et cum omnibus quæ 
ad ipſum monaſterium pertinent, perpetua libertate dooavi, 
adeo ut nec mihi, nec alicui ſucceſſorum meorum regum, 

nec 
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the cuſtody of priſoners, and made de- 
livery of them at their own will : and no 
bailiff, or other officer of the king, 
could exerciſe any duty in their lands. 
They had a market and gallows in 
their territories (7); and could condemn 
the chattles of fugitives and felons. 
They could make war of their private 
authority on their enemies (8); and 
while they publiſhed the doctrines of 
peace, they gave a different leſſon by 
their practice. They had the privilege 
of ſtamping money (9); and though 

they 
nec ulli unquam poteſtati, ſive eceleſiaſticæ, ſive ſecular, 
quicquam inde liceat uſurpare, fed in ipſius abbatis fint 


omnia libera ditione.” Monaft. Anglic. tom. 1. p. 15, 
& 24. 


(7) Madox, Bar. Ang]. p. 1 52. 
(s) Bruſſel, liv. 2. ch. 3. They alſo named cham- 


pions, and often out of their own order, to fight in their 
cauſes. 


(9) II. Hebel. ap. Wilkins, p. 59. la Cantuari 
fint vii monetarii ; quatuor regis, duo epiſcopi, et unus 
abbatis. . 


Ia 
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they preached the diſregard of tempo- 
ral advantages, they yet courted and 
purſued them with a more unrelenting 
induſtry than other men. The greateſt 
lords in the kingdom poſſeſſed not higher 
powers, or enjoyed more diſtinguiſhed 
_ prerogatives. 

They claimed, as well as the druids, 
an exemption from war and taxes; nor 


In Roffenſi civitate tres, duo regis, et unus epiſcopi,” 
See alſo Hale, Hit placit. cor. tom. 1. p. 191. 


The abbot of Canterbury had cuneum monete, allow- 
ance of mintage and coinage, ſays Somner, in right of 
his abbacy. Thorne (he adds) writes thus of Silveſter, 
the forthy- f ſth abbot, who died azno 1161, and was the 
laſt who enjoyed it: Memorandum quod ifte Silveſter 
abbas, et multi prædeceſſores ejus abbates, hibuerunt cu- 
neum monetæ in civitate Cant. ſicut per inquifitionem fa- 
Sam per Arnoldum Ferre, Wulfaum Mercere, et alios 
qui jurati dixerunt, quod quidem Abbas S8. Aug. Silveſter 
nomine habuit in civitate Cant. unum cuneum monetz, 
et Elumdus Porre cuftodivit cuneum illud ex parte iilius 
abbatis ; et quando ille abbas obiit ſeiſita fuit abbatia in 
manu domini regis una cum prædicto cuneo, nec unquam 
aliquis abbas qui ei ſucceſſit, illius cunei recuperavit ſeiſi- 
nam. Et fuit iſta inquiſitio facta temporibus Henrici Se- 
cundi Regis, et Regis Richardi filii ejaidem.” Autig. of 
Canterb. p. 55. 


were 
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were their lands burdened with ſervices. 
They held in Frank-Almoigne (10), and 
furniſhed no ſecular aid, but a ſupply 
in times of invaſion, and for the build- 
ing and repairing of caſtles and bridges 
(11); an obligation (12) to which all 
the territory in the kingdom was ali. - 
ſubject. 

It was not lawful, nor had they the 


(10) The tenure of Frank- Almoĩgne was fo called, be- 
cauſe the land given were ſaid to be in free alms, in li- 
beram elceemoſynam. And thoſe (ſays Littleton) who held 
in this manner were only bound to make oriſons, prayers, 
maſſes, and other divine ſervices, for the ſoul of their 
grantar, or feoffor, 46, 2. ſe. 135. Libera fit eccle- 
fia, fruaturque ſuis judiciis et reditibus, ſeu penſioni- 
bus. Pro rege preces fiant, mandatiſque ejus, non co- 
gente neceſſitate, ſed ex ſponte obediunto,” Jud. Withr, 
c. 1. ap. Spel, Conc. tom, 1. p. 194. 


(11) The charters to the church have generally a 
clauſe to this purpoſe : © —Sit autem prædicta terra libera 
ab omnibus ſecularibus negotiis præter expeditionem, et 
pontis arci ſue conſtructionem. Monaft. Angl. tom. 2. 
b. 858. See likewiſe Spelman's Gloſſary, voc. Burghbote, 


(12) Spelman of Feuds and Tenures, p. 22. Spel. Conc, 
tom. 1. p 259, 


power, 
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power (13), to alienate their poſſeſſions 
Their influence therefore and conſidera- 


tion were perpetually increaſing, while 
new acceſſions of wealth were ever flow- 
ing into their order. 


They called in to advance their cauſe, 
every art they poſſeſſed of invention, 
and every aid of learning. They af- 
fected the Roman language in their 
deeds (14); and theſe were, on that ac- 
count, moſt frequently compoſed by 
themſelves. Hence thoſe tedious enco- 
miums they contained, extolling the 
piety of donors; hence thoſe bitter 
curſes and maledictions they denounced 


diſpute the poſſeſſions of the church 
(15); and hence all that anxious care 
they 


(13) Mezeray, Abr. Chr. tom. 1. p. 230. 
(14) Spel. Reliq. p. 234. 


(15) © Quiſquis,” ſays a charter of King Edmund, 
* —benevola mente meam donationem ampliare, et pri- 
vilegit dignitatem ſervare ſatagerit, in hoc præſenti ſeculo, 
vita illius proſpera fit, et !ongiturne vitæ gaudia teneat. 

$i 


againſt all perſons who ſhould invade or .. - 
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they expreſſed, that its property (16) 
might deſcend unimpaired, and in ſecu- 


rity, to the moſt diſtant ages. 


But the free and extenſive territory 
they enjoyed was inſufficient to ſatisfy 
their rapacity. A tee was given to the 


Si quis autem, propria temeritate, violenter invadere tem- 
ptaverit, ſciat ſe, procul dubio. ante tribunal dittri&i ju- 
dicis titubantem, tremebundumque rationem redditurum, 
niſi prius digna ſatisfacione emandare maluerit. M. A. 
tom. i. p. 15. A charter of Athelbert ſays more boldly, 
di quis vero de hac donatione noſtra aliquid minuere, 
aut irritum facere temptaverit, auctoritate Beati Papæ 
Gregori, noſtrique apoſtoli Auguſtini, ſimul et noſtra im- 
precatione, fit hic ſegregatus ab omni ſanctæ eccleſiæ com- 
munione, et in die jadici, ab omni electorum ſocietate.“ 
M. A. tom. 1. p. 24. And 2 charter by King Edgar has 
theſe words: (mam (fc. abbatiam) quicunque in ali- 
quo violare pizſumpſerit, ipſius Summi Præſidis Petri, et 


Romanæ Jerarchiz, on niumque facrorum ordinum ani- 


madverſione, in infernum ter num damnetur. Qui vero 
provexerit, et defenſaverit, in ſorte eletorum Dei remune- 
retur.” M. A. tom. 1. p. C6. 


(16) © Precor,” ſays a charter of a Saxon king, omnes 
ſucceſſores meos, five filii, five fratres, five externi reges 
ſucceſſerint, ut hoc noſtrum partum ita fervent inviolatum, 
ficuti volunt recipere recti-udinis premium, et evadere ra- 
pacitatis ſupplicium,” M. A. tom. 1. p. 64. 


4 church 
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church at the feaſt of St. Martin (17) : 
a tenth of all the fruits of the kingdom 


was claimed by the churchmen, a tenth 
of all domeſtic animals, and a tenth 


(18) of the labour of individuals. They 
exacted a tribute three times a-year for 
laminaries (19); a tribute was afhxed to 
every plough (20); and no man could 
die, but his goods (21) were aſſeſſed by 
them to a certain amount. The blind 
zeal of the people even carried them to 


(17) LL. Inz ap. Wilkins, p. 15. Spel. Conc. tom, 1, 
p- 185. 402. 531. Cc. 


(18) Spel. Conc, tom. 1. p. 100. 259. 298. 308. 454. 
610, 620. Cc. Some canonifts” (fays Hume) © went 
ſo far as to affirm, that the clergy were intitled to the 
tizire of the profits made by courteſans in the exerciſe of 
their profeſſion.” vol. 1. p. 51, | 


{19) Spel. Conc. tom. 1. p. 517. 545. 563. Wilkins, 
p- 130. 


(20) Spel. Conc. tom. 1. p. 517. &c, 


(21) Wilkins, p. 108. 113. 114. 121. 130. Ridley's 
view of civil and eccleſiaſtical law, ch. 2. ſect. . 


make 
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make payments to the ſee of Rome (22); 
and the ſevereſt penalties and fines pu- 
niſhed the neglect of theſe tributes and 
taxes. 

The place too (23) they obtained in 
the general council of the nation fur- 
niſhed them a ſource of the greateſt 
authority. This privilege they enjoyed 
in common with the druids; and when 
William had ſubjeted their poſſeſſions 
to tenure (24), they claimed it as barons. 

The 


(22) Spel. Conc. tom. 1. p. 230. 311. 343. 377. 392. 


Se. 


(23) © Ego Zthelſtanus Rex confilio Wulf helmi Ar- 
chiepiſcopi, et aliorum etiam Epiſcoporum meorum præ- 
cipio,” &c. Wilkins. p. 54. '* Edmundus Rex congre- 
gavit magnam ſynodum in civitate Londini, ſancto Paſ- 
chali tempore, utriuſque tam eccleſiaſtici ordinis quam 
politici. Ibi erat Oda et Wulfſtan Archiepiſc opus, et 
multi alii Epiſcopi contemplantes animæ ſuæ ſalutem, et 
eorum qui illis ſubjecti erant.” V illint, p. 72. 


(24) Seld. tit. hon. part 2. ch, 5. ſe. 19. Blacſ one, 
Comment. b. 1. p. 151. This change, it muſt be remark- 
ed, was made with conſent of the parliament, and not by 
William of his private authority. See the very learned 
and elegant hiſtory of Henry II. which is juſt now pu- 

bliſhed, 
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The ardour with which they clung to- 
gether, and the aſcendency they acqui- 
red, as poſſeſſing all the learning of the 
times, made them frequently able to di- 
rect and govern the acts and delibera- 
tions of that great aſſembly. 


They ſat alſo, like the German druids, 
in all inferior courts with the princes 
or earls (25) ; and their power being 
thus ſpread throughout the kingdom, 
they could turn their influence to every 

| ſide, 


bliſhed, vol. 1. p. 43. 457- © King William I.” (ſays 
| Madex) found the archbiſhop, and biſhops, and ſeveral 

of the abbots and priors of England, poſſeſſed of divers 
lands and rents. He commanded them to make proof 
that their poſſeſſions were rightful. This proof was call- 
ed dirationare, to dirationate, or deraigne, When they 
made out their right to their lands and tenements, the 
King continued them in peaceable poſſeſſion; but charged 
their lands with military ſervice ; that is to ſay, he en- 
feoffed them, to hold of him and his heirs, by the ſervice 
of ſo many knights, to wit, in proportion to the quantity 
and value of their lands and tenements.” Bar. Angh 
p. 25. See alſo Baron Gilbert's hift. of excheg. ch. 4. 


5. 55 
(25) LL. Eadgar, c. ;. * Quzratur centuriz conven- 


tus, ſicut antea inſtitutum erat; et habeatur ter in anno 
P conventus 
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fide, and to every object (26) of tempo- 

ral government. 
Theſe are ſome of the principal cauſes 
which contributed to give power and 
weight 


conventus oppidanus, et bis provincialis conventus : et 
interſit conventui provinciali epiſcopus et ſenator, et 
poſtea doceant tam divinum jus quam humanum.“ 
LL. Cut. c. 17. Et ter in anno habeantur comitia 
municipalia, et duo conventus provinciales, aut plures 
etiam: et illis interſit epiſcopus ac ſenator, et ibi u- 
bique doceatur tam jus divinum quam humanum.“ Ca- 
pit. Kar, et Lud, lib. 4. tit. 71. ap. Lindenbr. p. 904. 
Ut omnis epiſcopus, abbas, et comes, excepta infirmi- 
tate, vel noſtra juſſione, nullam excuſationem habeat, 
quin ad placitum miſſorum noſtrorum veniat : aut talem 
vicarium ſuum mittat, qui in omni cauſa pro illo reddere 
rationem poſſit. See alſo Seld. Hi. of tithes, c. 14. 
fe. 1. The Biſhop, it may be obſerved, or ſpiritual 
judge, uſed to carry with him to court a book of canons, 
not only to direct him in his decrees, but as an enſign of 
his authority ; and the Earl, who was the temporal judge, 
carried his dome-book with him, which was the body of 
the temporal law, for the ſame purpoſes. From hence alſo 
ſome conjecture comes the name of the famous book call- 
ed Doom/day-book. See Forteſcue-Aland's notes on For- 
teſcue on monarchy, p. 29. | 


(26) The clergy fat no longer than the Saxon period 
in the county and inferior courts, The reader may fee, 
in Brady's Appendix, p. 1;. the charter of William, which 
ſeparated the civil and eccleſiaſtical juriſdictions. Though 

this 
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weight to the clergy (27); and when 
we conſider the ſtrength of them, we 
need not wonder that this order has 
been accounted as ſacred, and adorned 
with the greateſt immunities. We need 
not wonder that oaths given in their 
preſence were of all others the moſt 
binding, that decd acknowledged before 
them were the firmeſt ſecurity, and that 


this act confined them to eccleſiaſtical pleas ; yet under 
that name they included many civil cauſes. They claim- 
ed, for example, an excluſive privilege to judge in all 
matters matrimonial and teſtamentary. It alſo appears 
remarkable, that though the Saxon laws allowed the chil- 
dren and relations of izte/fate per/ons to ſucceed to their 
mowveables ; yet the clergy in poſterior times conſecrated 
all ſuch goods to pious uſes, See Wilkins, p. 144. and 
Bacon's diſcourſe, p. 89. 144. So that this ſeparation of 
courts, though intended to cruſh the clergy, was in ſome 
reſpects favourable to them. 


(27) The obſervations in this ſection refer to the Saxon 
times. They will not apply, and I defire they may not 
be extended, to the preſent clergy of England. There 
is not perhaps in the world an order of prieſthood more 


reſpeclable. 


P 2 churches 
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churches (28) afforded an afylum 
and protection to the molt hardened 
violators of human laws. To beſtow 
a due reverence on princes, was to 
fully the dignity of this order; to give 
the way, to diſmount from horſeback, 
or to go too far in approaching them, 
were acts of unpardonable humility 
(29); and the compoſition or price of 
blood was higher for the archbiſhop 
(30) than for the king. To wound a 
ehurchman, to break the peace of the 
church, and to abſtract any part of its 
riches (31), were the greateſt crimes. 
To endow monaſteries, to ſubmit to pe- 
nances, and to bend in a baſe ſervility 
to monks, were the greateſt virtues. 


(28) Spel. Conc. tom. 1. p. 182. 337. 363. Wilkins, 
p- 110. 


(29) Bacon's diſcourſe, p. 16. 
(30) Wilkins, p. 110. 


(31) Spel. Conc. tom. 1. p. 254. 265. 620, RO 
Abr. Chr. tom. 1. p. 279. 


a Even 
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Even the objects of proper and beco- 
ming worſhip were forgot amidſt the ad- 
oration and reſpect which were paid 
to ſhrines and images (32), to copes, 
tabernacles, and veſtments, to altar- 
cloths, crucifixcs, reliques, and all the 
trumpery of a deſigning ſuperſtition. In 
the dejection and alarm which aroſe in 
the minds of men, the genius of war 
ſunk, and the purpoſes of ſociety were 
well-nigh neglected. Warriors laid a- 
ſide their ſteel, and their armour: they 
put on the habit of monks, and fancied 
they were acceptable to the Deity, as 
they grew uſeleſs to mankind. Great 
nobles, and ladies of the firſt rank (33), 
renounced their figure in ſociety, to 
diſtinguiſh themſelves in penance, and 


(32) Spel. Conc. tom. 1. p. 594. 


(33) Mezeray, Abr. Chr. tom. 1. p. 176. Le plus 
foible ſexe n'avoit pas moins de force pour cette vie peni- 
tente, que les hommes. Les plus nobles filles cherchoient 
un eſpoux dans les cloiſtres, et les veuves y trouvoient leur 
conſolation, Les princeſſes en baſtiſſoient expres pour s 
retiret. c | 


P 3 the 
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the practices of an illiberal devotion ; 
and kings (34) threw aſide the purple 
and the diadem, to govern cloyſters. 


Do we turn over the eccleſiaſtical an- 
nals of almoſt every nation, and of every 


age? we ſhall ſtill be preſented with the 
ſame picture. The prieſts of almoſt e- 
very religion have been alike ambitious, 
and alike ſucceſsful in their encroach- 
ments on the civil rights (35), and the 


(34) See a diſcourſe, de prima inflitutione monachorum, 
prefixed to the Monaſticon Anglicanum. 


(35) I can recolle& but one exception in the ancient 
world to this obſervation, The Romans, if I am got 
miſtaken, elected their prieſts from the nobility, and the 
civil magiſtrates 3 and connecting them with no great gain 
or emolument, this order was conſidered as a part of the 
civil power, It had no intereſt ſeparate from the ſtate, 
and the maxims which it followed were not oppoſite to 
thoſe of the community, In no inſtitution perhaps have 
that people ſhown greater wiſdom ; and among the cauſes 
of their grandeur we ſhall find few ſo powerful. It is 
ſeldom mentioned, however, by their hiſtorians ; and, 
what is perhaps more ſingular, it ſeems to have eſcaped 
the penctration of Monts/quicy, in that invaluable trea- 
tiſe, which a living genius of his own nation would in- 
title, Hiftezre Romaine, a Puſage des hommes d stat, eis 
des philo/ophes, Bloge de M. Monte/quieu, par M. 4 Alem- 


vert, | 
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common underſtanding of men. Nor 
has the hiſtory of human affairs a cauſe 
to offer more ſubverſive of the progreſs 
of refinement than the ghoſtly practices 


of prieſtly power. They poiſon and 
confine the mind of the barbarian, when, 


impelled by hope and ambition, he 
looks forward with a generous ardour, 
to better his condition, and enlarge his 
views; and in the moſt cultivated ages, 
they have erected their ſtandard, and are 
able to ſupport their dominion by the 
' Ignorance they eſtabliſh. 


AN 
His TORICAL DISSERTATION 
Concerning the AnTiquity of the 


ENGLISH CONSTITUTION. 


TART IV. 


Of the judicial arrangements in 
Germany and England, 


SECTION: TL 


Of the origin Juſtice. 


'N the judgements pronounced con- 
cerning men, we are generally gui- 
ded by the manners to which we 


have been accuſtomed. We forget, that 
the 
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the human mind is conſcious of a pro- 
greſs, and that mankind are ever exhi- 
biting different manners, and a new 
way of thinking. The good-natured 
moraliſt may fancy, that in every age 
the mind of the individual is till ſen- 
ſible of right and of wrong, and feels 
remorſe or approbation, as the acts of 
Juſtice or injuſtice are committed. But 
no ſentiment is more contradictory to 
the hiſtory of mankind. 

Theſe are the diſtinctions of refining 
manners, and are totally unknown in 
the firſt period of ſociety. The ſavage 
goes forth into the woods, to procure 
his ſubſiſtence, and to employ his cun- 
ning and his force. He lays toils for 


the ſtrong, and overpowers the weak. 
The animal he has caught, he robs of 


its fur, and uſes for the purpoſes of 
life: his fellow-man, with whom he has 
contended, he robs of the booty he had 
gathered, or ſtabs to the heart, as a de- 
ſtroyer of the game he purſues. At the 
approach of night, he erects a tempo- 


* 
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rary hut, which he forſakes with theſun, 
to renew his ravages and plunder, In 
the war he has declared againſt nature 
he knows no exceptions: every (1) ob- 
jet he meets with is hoſtile. 

When preſſed, however, by neceſſity, 
men have learned to provide for the fu- 
ture, and conceive a kind of property 
in the ſtores they have hoarded ; and 
when inſtructed of their weaknefs in 
the ſavage and ſolitary ſtate, they have 
united into bodies: it is in ſuch a ſi- 
tuation that the virtue of juſtice is dif- 
covered; it is then that the condition 


(1) Atheneus, lib. 15, has recorded the ſpeech of a 
Scythian warrior, which, though he exiſted in a more 
cultivated age, may ſerve to illuſtrate and to prove 
theſe remarks : ** Pro magnis mihi ſunt diviiiis, ha- 
ſta, enſis, pulchrumque ſcutum munimentum corporis, 
Cum hoc aro, cum hoc meto, cum hoc vinum ſuave, 
quod przbet vitis, pedibus tero: cam hoc, ſupplices me 
dominum fervi publici vocant: haftam qui non audet 
comparare, nec enſem, nec pulchrum ſcutum corporis 
tegumentum, flexis ille genibus me adoret, dominumque 
ſalutet, ac magnum eſſe regem vociferetur,” The Gauls 
told the Romans, Se in armis jus ferre, et omnia for- 
tium virorum eſſe.— Liv. Jb. 5. c. 36. 


of 


Set. 1, Germany and England, 219 
of individuals is made equal, that the 
powerful are taught to with-hold their 
violence, and that laws give protection 
to the feeble. The relapſe of the indi- 
- vidual into his former predatory courſe 
is now conſidered as criminal ; and 
though he beholds with deſire the flocks 
of his neighbour, he muſt not appro- 
priate them. The party he attacks in 
his goods, or in his perſon, conceives 
himſelf injured; he ſounds his com- 
plaints to the public ; men obſerve, that 
the ſacred bond of their union is in- 
fringed ; and they lead out the delin- 
quent to the frontier, and expel him 
from their ſociety ; or make him expiate 
by a fine, or by death, the guilt he has 

incurred, NOT | 
The community mean-while performs, 
without blame, thoſe acts of robbery 
and oppreſſion which it puniſhes in in- 
dividuals. It authoriſes (2) its youth 
ful 


(2) Tacit. de M. G. c. 46. Venedi—quidquid inter 
Peucinos t ennoſque filvarum ac montium erigitur, latro- 
ciniis pererrant.” This author has alſo obſerved that 
the Catti were addicted to the ſame practice. Aunal. lib. 12. 

| c. 27. 
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ful warriors to carry devaſtation to ſur- 
rounding tribes; and ſeeks to enrich 
itſelf by giving poverty to its neigh- 
bours. Its example ſeems to encourage 
the vices of its members; but, from 


e. 27. T hucydides, lib. 1. has mentioned this matter more 
fally : ** Olim Græci, et barbari, quotquot in con- 
tinente degebant, marique vicini erant, quique in- 
ſulas incolebant, poſtquam navibus alii ad alios mare 
trajicere frequentius cceperunt, ſeſe ad latrocinia con- 
verterunt, virorum potentiſimorum ductu [quod facie- 
bant] tum quæſtus ſui cauſa, tum etiam ut victum pau- 
peribus quærerent: atque adorti civitates nullis muris 
munitas, et quz pagatim incolebantur, [eas] diripiebant; 
et maximam victus partem hinc {[fibi] com parabant. 
Quod hoc facinus nondum igaominiam haberet, imo vero 
nonnihil etiam gloriz potius afferret. Hoc autem nunc 
etiam cum alii nonnulli, qui in continente habitant, ma- 
nifefte declarant, quibus decori eſt hoc egregie exercere, 
tum etiam antiqui poetz, apud quos illi ultro citro- 
que navigantes, ubique eodem modo interrogantur 
nunquid ſint latrones : quod neque illi, quos interro- 
gant, factum ut ſe mdignum inficientur, nec illi, quibus 
curz eſt rem ex illis] ſcire [hoc ipſis ut probrum, et cri- 
men] exprobrent. In Mediterraneis etiam alii alios præ- 
dabantur, Et ad hoc uſque tempus multi Græciæ [ populi] 
priſco more vivunt, ut Locri, qui Ozoſe [vocantur], et 
Etoli, et Acarnanes, et qui finitimam horum agro conti- 
nentem incolunt. Quinetiam ipſe armorum geftandorum 
mos apud hos continentis incolas ex veteri latrociniorum 
conſuetudine permanſit.”” The reader may alſo conſult 
Hamers Odyſſey, book 3, | 

motives 
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motives of advantage, it corrects their 
enormities. The neceſſities and con ven- 
tions of men induce them very early to 
regard juſtice in the one cafe, but a 
long experience is neceſſary before they 
acknowledge it, 1n the other. 

The arrangements which, when join- 
ed into a body, they employ for the 
ſupport of peace, and of order, though 
rude at firſt, and irregular, are well 
calculated for the preſervation of liber- 
ty. The greateſt equality prevails then 
among the members of the tribe; no 
invidious diſtinctions have place; the 
offices of honour, and of truſt, are gi- 
ven indiſcriminately to the brave and 
deſerving ; and juſtice knows no dif- 
ferences in the orders of men. No 
other rank, than that of the citizen, is 
diſtinguiſhed in ſuch a period: no 
other character is reſpected. Thoſe eſta- 
bliſhments extend their influence to 
more cultivated times ;' and, while che- 
riſhed by the people, they offer a bul- 
wark to defend their rights againſt the 


power, the riches, and the factions, of 
the great. 
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The courts accordingly, or civil ar- 
rangements, which were modelled in 
Germany, preſerved the independence 
of the people; and having followed the 
Saxons into England, and continuing 
their importance, they ſupported that 
envied liberty we boaſt of. It is to thoſe 
courts, and to the forms of proceeding 
there, that we are now to turn our at- 


tention. 


SECT I 
Of Courts. 


Iſtorians, judging of rude times 
by the ſtandard of a cultivated 


age, have frequently concluded, that the 


eſtabliſhments which ariſe in ſociety are 
the reſult of intention and deſign. They 
ſeek for legiſlators before legiſlators 
could exiſt; and, while the greateſt ig- 
norance and inexperience have prevail- 


ed, 
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ed, they fancy, that the moſt difficult 
of the ſciences had approached to per- 
fection. 

It is, however, by circumſtance and 
accident that rules are diſcovered for 
the conduct of men; and ſociety muſt 
have ſubſiſted for ages, and its different 
appearances muſt have been often un- 


folded, before the wiſdom of indivi- 
duals could plan or project the arrange- 
ments of nations. The tumult and con- 
fuſion which flow from intercourſe and 
the ſocial connections, ſuggeſt firſt the 
advantages of order. Regulations are 
then made, and forms of juſtice are in- 
vented. The actions and commerce of 
the ſpecies extend themſelves, and new 
regulations are called for. Improve- 
ments follow on improvements ; and 
ſchemes of government attain * degrees 

their utility and value. 

Before the ſpirit of refinement has 
given birth to artificial manners, the 
higheſt reſpect and attention are produ- 
ced by the cxcrtiion of ſuperior quali- 
ties; and men willingly ſubmit their 

diſputes 
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diſputes where they have placed their 
veneration. The talents of the mind, 
or the ſtrength of the body, could alone 
give diſtinction among the ancient Ger- 
mans. Had a warrior diſcovered ſupe- 
rior proweſs in danger, or ſuperior wiſ- 
dom in debate, he never failed to ex- 
cite the approbation of his tribe; and 
while the notions of property and par- 
ticular profeſſions were yet unknown, 
many of his countrymen ſought ambi- 
tiouſly to procure his patronage. They 
joined in his retinue, and added ſplen- 
dour to his appearance; they defended 
his character and perſon from inſult 
and peril; and in the (1) rude abun- 
dance of his table, they found the pay 
which rewarded their ſervice. Moved 
by the kindly commerce of affection, 
and by that fond admiration which his 
virtues had kindled in their minds, they 


(1) Tacit. de M. G. c. 14. Nam epulæ quamquam 
incompti, largi tamen apparatus, pro ſtipendio cedunt.“ 
See part 1. ſect. 1. and part 2. ect. 2. 


* 
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regarded him as the arbiter of all their 
differences. To him they appealed, as 
to a judge the moſt proper, whether 
they had fulfilled or neglected the duties 
to which they were bound by their com- 
bination and attachment. 


As a chieftain led out his retainers to 
the field, and governed them during 
war; fo in peace he ſummoned them 
together, and exerted a civil juriſdic- 
tion. He was at once their captain 
and their judge. They conſtituted his 
court ; and having inquired with him 
into the guilt of thoſe of their order 
whom juſtice had accuſed, they aſſiſted 
him to enforce his decrees. 


This court was imported into Eng- 
land (2); but the innovation which 
conqueſt introduced into the faſhion of 


(2) It had the name of Halmot. Du Cange. Hali- 
motum, curia dominica baronis ſeu alterius domini, in 
villis ſuis et dominiis, in qua lites vaſſallorum agitantur : 
ſea curia tribuum, wardarum, et ſocietatum in burgis et 
urbibus. Vox Saxon. formata ex heal, Ang], Hall, domus, 
aula, et mor, conventus,” . 
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the times, altered ſomewhat its appear- 
ance. 


The diſtribution of the conquered 
territory had furniſhed the chieftain 
with land. He (3) retained a part of 
his acquiſition to his own uſe, and gave 
out the remainder to his followers. An 
intimate connection {till ſubſiſted be- 
tween them; they were ſtill bound to 
attend him to war; and ſtill ſubmitted 
to his civil authority. But amidſt the 
occupations of property, and the low 
concerns of private intereſt, they for- 


(3) © The chieftains, or lords,“ (ſays a learned anti- 
quary), ** aſſigned a portion of their lands ad victum et 
veſtitum ſuum, which they committed over to their /oc- 
men and huſbandmen, to furniſh them with corn, victuals, 
and proviſion for hoſpitality ; and, briefly, all things ne- 
ceſſary to their domeſtical and civil part of life. The 
reſidue they divided into as many ſhares or portions as 
might well maintain ſo many military men, whom then 
they called their Ang; and thereupon the ſhares them- 
ſelves knights-fees, i. e. ftlipendia militaria. And theſe 
fees they granted over to each of their principal follow- 
ers, furniſhing them with ſo many knights for the wars.” 
Relig. Spel. p. 58. 


got 
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got the reſpect which they had formerly 
paid to his perſonal qualities; and he 
was no longer folicitous to preſerve 
them. They conſidered it as his only 
merit, that he was poſſeſſed of a manor. 
Juriſdiction, therefore, which in Ger- 
many was the conſequence of virtue 
and ability, was now annexed to the 


poſſeſſion of land. 


The head or lord of the manor called 
forth his attendants to his hall. He in- 
quired, by their oaths, into the rents, 
the reliefs, the wardſhips, and other 
duties to which he was intitled; and 
impowered his bailiff to recover them. 
He inquired into the breaches of cuſtom, 
and of juftice, which were committed 
within the precincts of his territory; 
and (4), with his followers, who fat 

with 


(.) Greenwood of Courts baron, ch. 3. and Seroggs of. 
Courts-leet, and Courts-baron, p. 56. It may be here re- 
marked, that among the Saxons the baron-court had no 
cogniſance in matters criminal, unleſs the baron had the 
king's charter for that purpoſe. Reizg. Spel. p. 51. 
This may ſcem to contradict what I obſerved concerning 
Q 2 the 
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with him as judges, he determined in 


all matters of debt, and of treſpaſs, to 
a certain amount. He poſſeſſed a ſimi- 
lar juriſdiction with the chieftain in 
Germany; and his tenants enjoyed an 
equal authority with the German re- 
tainers, 

But a mode of adminiſtration which 
intruſted io much power to the great, 
could not long be exerciſed without 
blame or injuſtice. The German, gui- 
ded by the candour of his mind, and 
entering into all his engagements with 
the greateſt ardour, perceived not at 
firſt, that the chieftain, to whom he 
ſubmitted his diſputes, might be ſway- 
ed in the judgements he pronounced, 
by partiality, prejudice, or intereſt ; 
and that the influence he maintained 
the privileges of the higher earls. Theſe privileges, 
however, we:e confined to thoſe earls, and we are now 
diſcourſing of civil juriſdiction in general. The ame ob- 


jeftion may ſeem to lie againſt ſome other obſervations 
which will be preſently made; and the ſame anſwer will 


apply to it, : 
with 
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with his followers, was too ftrong to be 
reſtrained by juſtice. Experience in- 
ſtructed him of his error; he acknow- 
ledged the neceſſity of appealing from 
his lord; and the (5) court of the hun- 
dred was erected. 


This eſtabliſhment was formed both 
in Germany and England, by the in- 
habitants of a certain diviſion (6), who 


extended 


(5) The hundred was known in Germany under the 
name of pagus. Tacit. de M. G. c. 12. © Pagus” (ſays 
Du Cange) pars eſt regionis : atque ut regio in pagos, 
ita pagi in villas, oppida, et burgos, tributi erant.” See 
likewiſe Lindenbr. p. 1450. and Baluz, tom. 2. p. 915. 
The following law of the Alemans proves ſtrongly the 
antiquity of this court. Conventus autem, ſecundum 
antiquam conſuetudinem, fiat in omni centena coram co- 
mite, aut ſuo miſſo, et coram centenario,” Lindenbr. 


p. 372. 


(6) „The hundred,“ ſays Cervaſe of Tilbury, in his 
treatiſe on the exchequer, ** conſiſted of an hundred hides 

of land; and an hide of land conſiſted of an hundred 
acres.” Hence Du Cange and Spelman ſeem to think, 
that as a hide of land was the common poſſeſſion of an 
ordinary family, this diviſion might be conſtituted by an 
hundred families, and thereby receive its name. Other 
antiquaries have imagined, that this diviſion was ſo 
termed, becauſe, ** ſuper decem decanos, et centum fri- 
Q3 bur go 
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extended their juriſdiction over the ter- 
ritory 


burgos judicabat ;” as it judged cver fen decennaries, or 
an bundred friboroughs. Tyrrel, Intred. p. 80. There 
appears to be more d:tficulty in this matter than is gene- 
rally imagined. The latter ſuppoſition falls entirely to 
the ground, when it is remembered, that the hundred 
preceded the erection of the decennary, And in relation 
to the former opinion, I would obſerve, that the diviſion 
of the hundred has been known, in different places, to 
have conlifted of an unequal number of towns or villages. 
This is proved even by Du Cange and Spelman. It con- 
tained ſometimes thirty or forty villages, ſometimes ten, 
and was often conſtituted by one village, A confiderable 
inequality, therefore, muſt have been occaſioned in the 
number of families which compoſed theſe diviſions, If 
one village conſtituted a court of this kind which con- 
ſiſted of an hundred families, forty villages conſtituting 
the ſame court, muſt doubtleſs have conſiſted of many 
more families. I ſhould thence fancy it natural to con- 
jecture, that the courts of the hundred were compoſed 
without much regard to the number of families, or of hides 
of land. And J am the more ready to rely on this con- 
cluſion, as theſe courts were known in Germany before 
individuals had connection with land, and before families 
could be diilinguiſhed by their poſſeſſions, It is alſo far- 
ther confirmed, when we conſider the rudeneſs of the 
German manners, which will not allow us to imagine, 
that men ſhould then ſtudy a very nice regularity in their 


Civil inſtitutions, 
If the territory and number of families which conſtitu- 
ted the bandred were uncertain, whence ſhall we fancy 
| that 
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ritory they occupied (7). They bound 
themſelves under a penalty (8), to aſ- 


that this court got its name? We muft have recourſe 
on this head to Tacitus, who has aſſiſted us in former dif- 
ficuliies, The page in Germany, which, as has been 
juſt now obſerved, correſponded to the Hundred in Eng- 
land, furniſhed, according to this author, an hundred 
evarriors for the ſervice of the community. In rude times, 
then, when the military virtues are much reſpected, and 
when wars are the great object of the care of nations, the 
court which was formed by the pagus might get its name 
from the chief circumſtance which diſtinguiſhed that di- 
viſion : it might be called the hundred court from the 
hundred warriors, who were ſupplied by the diſtrict over 
which it preſided. © In univerſum æſlimanti, ſays Ta- 
citus, plus penes peditem roboris : eoque mixti prœ- 
liantur, apta et congruente ad equeſtrem pugnam velo- 
citate peditum, quos ex omni juventute delectos ante aciem 
locant. Deffnitur et numerus : centeni ex fingulis pagis 
funt : idque ipſum inter ſuos vocantur, et quod primo mm 
merus fuit, jam nomen et bonor eft.” de M. G. c. 6. 


(7) It was the freemen in Germany, and the poſſeſſors 
of land in England, who were ſuitors in the hundred 
court. Theſe ranks of men were the ſame. The alte - 
ration which had happened in relation to property had 

inveſted the German freemen with land or territory. 


(8) LL. Alaman, tit. 36, c. 4. ap. Lindenbr. p. 372. 


LL, Ethelſt. c. 20. & LL. Hen. I, c. 29. ap. Wilkins, 
P · 60. & P · 248. 


Q 4 ſemble 
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ſemble at ſtated times (9) ; and having 
elected the wiſeſt of their number (10) 
to preſide over them, they judged, not 
only of all civil and criminal matters 
(11), but of thoſe alſo which regarded 
religion (12) and the prieſthood. The 


(9) Lindenbr. p. 352. Ipſum placitum fiat de ſabbato 
in ſabbatum, aut quali die comes aut centenarius voluerit, 
a ſeptem in ſeptem notes, quando pax parva eſt in pro- 
vincia: quando autem melior eſt, poſt xi notes fiat 
conventus in omni centena, ſicut ſuperius diximus.“ This 
court” (ſays Spelman) * was to be holden twelve times 
in the year, that is, once every month; but eſpecially a 
full appearance was required twice in the year ; in memory 
whereef the ſuitors are at this day called, at our Lady 
and Michaclmas courts, by the ſteward of the hundred,” 
Relig. Spel. p. 51. and LL, Hen, 1.c. 8. Cg. 


(10) This judge was called the hundreder, It may be 
remarked in this place, that the greateſt care was obſer- 
ved in the election of ſuch officers. ** Ut judices, advo- 
cati, centenarii, præpoſiti, vicarii, ſcabini quales meliores 
inveniri poſſunt, conſtituantur ad miniſteria ſua exercenda.” 
Raluz. capit. reg. Franc, tom. 1. p. 472. See alſo the 
ſame volume, 9. 366. and LL. Hen. 1. c. 8. ap. Wilkins, 
p. 241. 


(11) Reliq. Spel. p. 5 2. Baluz. tom. 1. p. 19. 513. 


(12) Bacon on the Eng. govern. p. 43. Dugdale, orig. 
jurid. c. 11. | 


judicial 
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judicial power thus inveſted in the peo- 
ple was extenſive ; they were able to 


preſerve their rights ; and (13) attended 
this court in arms. 


As the communication, however, and 
intercourſe of the individuals of a Ger- 
man community began to be wider, and 
more general, as their dealings enlar- 
ged, and as diſputes aroſe among the 
members of different hundreds, the in- 
ſufficiency of theſe courts for the pre- 
ſervation of order was gradually per- 
ceived, The fbyre-mote, therefore, or 


(13) LL, Edward. c. 32. ap Wilkins, p. 203.—* Cum 
quis enim accipiebat præfecturam Wapentachi', [vel Hun- 
dreci], die ſtatuto, in loco ubi conſueverant congregari, 
omnes majores natu contra [verſus] eum conveni-bant, 
et deſcendente eo de equo ſuo, omnes aſſurgebant ei. Ipſe 
vero erecta lancea ſua ab omnibus ſecundum mortem fœdus 
accipiebat : omnes enim, quotquot veniſſent, cum lanceis 
ſuis ipſius haſtam tangebant, et ita ſe confirmabant per 
contactum armorum, pace palam conceſſa.—Quamob. 
rem poteſt cognoſci quod hac dc cauſa totus ille cinventus 
dicitur Wapentac, eo quod per tactum armorum ſuorem 
ad invicem confcederati ſunt.” The ſame thing is hinted 

at by Tacitus: “ ad negotia,—procedunt armati.” 
4. M. G. c. 22. 


county- 
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county- court, was inſtituted ; and it form- 
ed the chief ſource of juſtice both in 
Germany and England. 

The powers, accordingly, which had 
been enjoyed by the court of the hun- 
dred, were conſiderably impaired. It 
decided no longer concerning capital 
offences ; it decided not concerning 
matters of liberty, and (14) the proper- 
ty of eſtates, or of ſlaves; its judge- 
ments, in every caſe, became ſubject 
to review (15); and it loſt entirely (16) 
the deciſion of cauſes, when it delayed 
too long to conſider them. 


(14) © Ut nullus homo in placito centenarii neque ad 
mortem, neque ad libertatem ſuam amittendam, aut ad 
res reddendas vel mancipia judicetur : fed ifta aut in prz- 
ſentia comitis vel miſſorum noſtrorum judicentur.” Capit. 
lib. 3, c. 76. ap. Lindenbr. p. 886. Omnis controver- 
| fla coram centenariis diffiniri potelt ; excepta redhibitione 


tertæ et mancipiorum, quæ non poteſt diffiniri nifi coram 
comite.” Baluz. tom. 1. p. 354- 


(15) Lindenbr. p. 651. Baluz. tom. 2. p. 321. 


(16) LL. Cnut. c. 18. ap. Wilkins. 
Every 
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Every ſubject of claim or contention 
was brought, in the firſt inſtance, or by 
appeal, to the county-court (17); and the 
carl, or eoldorman (18), who preſided 
there, was active to put the laws in ex- 
ecution. He repreſſed the diſorders 
which fell out within the circuit of his 
authority: and (19) the leaſt remiſſion 
in his duty, or the leaſt fraud he com- 
mitted, was complained of, and puniſh- 


(17) Lib, conſtitut. ap. Wilkins, p. 149. LL. Hen. I. 
c. 7. Baluz. tom, 1. p. 876. 971. 


(18) The reader will remember the diſtinction former- 
ly made concerning the /uperior and inferior earls. See 
part 3. ſea. 3. I refer here to the latter. 

(19) „De advocatis, vicedominis, vicariis, et cente- 
nariis pravis, ut tollantur, et tales eligantur quales et 
ſciant et velint juſte cauſas diſcernere et terminare. Et 
fi comes pravus inventus fuerit, nobis nuncietur.“ Ba- 
luz. tom. 1. p. 426. See allo p. 689. 776. Earl Toſti, 
for example, was outlawed, in the time ot the Confeſſor, 

for the ſeverity and injuſtice which he exerciſed in his 
county. The people boldly declared. Se nullius 
ducis ferociam pati poiſe ; a majoribus didiciſſe, aut li- 
bertatem, aut mortem.” Malmeſb, lib. 2. p. $3. Ed. 
Franc. or Selden, tit. hon. 5. 523. 


ed. 
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ed. He was elected from among the 
number of the great, and was above 
the temptation of a bribe; but (20) to 
encourage his activity, he was preſent- 
ed with a ſhare of the territory he go- 
verned, or was intitled to a proportion 
of the fines and profits of juſtice. Eve- 
ry man, in his diſtrict, was bound to 
inform him concerning criminals, and 
to aſſiſt him to bring them to trial (21); 
and, as in rude and violent times (22), 
the poor and helpleis were ready to be 
oppreſſed by the ſtrong, he was inſtructed 
particularly to defend them. 


His court was ambulatory (23), and 


(2c) Spel. Gloſſ. p. 141. Baluz. tom. 1, p. 259. 538. 
(21) Baluz. tom. 1. p. 19. 513. 


(22) Murat. Antiq. Ital. tom, 1. p. 400. Baluz. tom. 
1. p. 171. 243. 


(23) Dalton, officium vicecomitum, p. 405. Bacon, 
p. 41. This court might be kept in any place within the 
county. 


aſſembled 
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aſſembled only twice a-year (24), un- 
leſs the diſtribution of juſtice required 
that its meetings ſhould be oftener. E- 
very freeholder (25) in the county was 
obliged to attend it ; and ſhould he re- 
fuſe this ſervice (26), his poſſeſſions 
were ſeized, and he was forced to find 
ſurety for his appearance. The neigh- 


(24) LL. Cnut c. 17. ap. Wilkins. Capit, Kar, lib, 7. 
e. 96. ap. Lindenbr, Its meetings were proclaimed a 
ſe'n-night before they took place. Summoneatur co- 
mitatus ſeptem dies antea.” LL. Hen. I. c. 51. But 
there is mention made of county-courts, both in Germa- 
ny and England, which met monthly ; and it has thence 
been imagined, that there were two county-courts in both 
countries. See LL. Bai var. tit. 2. e. 15. Baluz. tem. 1. 
p. 498. and Bracht hiftory, p. 74. A diſtinction accor- 
dingly has been made between the Hyre-mote and folil- 
mote, The more able antiquaries, however, are agreed, 
that theſe were expreſſions for the ſame court; and that 
the firſt denoted its more ordinary, and the latter its more 
extraordinary meetings. See Squire, p. 155. 


(2;) LL. Hen. I. c. 7. ap. Wilkins. 


(26) Hicks, Diſſert. epiſt. p. 4. LL. Ethelſt. c. 20. 
et LL. Hen. I. c. 29. Dalton, offic, vic. p. 408. 


bouring 
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bouring earls (27) held not their courts 
on the ſame day; and (28) what ſeems 
very ſingular, no judge was allowed, af- 
ter meals, to exerciſe his office. 

The druids alſo, or prieſts, in Ger- 
many, as we had formerly occaſion to 


(27) Baluz. tom. 2. p. 190. 


(28) © Ut judices jejuni cauſas audiant et diſcernant.” 
LL. Longobard. lib. 2. tit. 52.c. 4. ap. Lindenby,—** Nec 
placitum comes habeat, niſi jejwnus.” Baluz, tom. 2. 
p. 329. Addebatur” (ſays Muratori, in his diſſertation 
concerning earls) etiam ſingularis, eaque lepida condi- 
tio illorum judiciis, nempe ut nonniſi a jeu, celebrari 
poſſent, quo przcaverentur ventris pleni, five, ut rotunde 
loquar, ebrietatis maleſana confilia in tractandis juſtitiz 
lancibus. Nimirua vel tunc populis, e Germania præci- 
pue egreſſis, grandes cyathi in deliciis erant, et rara in 
potantibus temperantia.” Antig, Ital. tom. 1. p. 400. 
And Tacitus has remarked of the old Germans, Diem 
noctemque continuare potando, nulli probrum. Crebræ 
ut inter vinolentos rixz, raro conviciis, ſæpius cede et vul- 
neribus tranſiguntur. Si indulſeris ebrietati, ſugge- 
rendo quantum concupiſcunt, haud minus facile vitiis, 
quam armis, vincentur.” de Mar. Germ. c. 22, 23. 1 
would obſerve, that from this propenſity of our anceſtors 
to an exceſs in diet, it has proceeded, that jurors, or 
gurimen, have not been allowed to have meat or drink, 
or even io leave the court, till they had ſettled their ver- 
dict | 

remark, 
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remark, and the clergy in England, ex- 
erciſed a juriſdiction in the Hundred and 
county courts. They inſtructed the peo- 
ple in religious duties, and in matters 
regarding the prieſthood (29); and the 
princes, earls, or eoldormen, related to 
them the laws and cuſtoms of the com- 
munity. Theſe judges were mutually 
a check to each other (30); but it was 


expected, 


(29) ©* Ut epiſcopi cum comitibus ſtent, et comites 
cum epiſcopis, ut uterque pleniter ſuum miniſterium per- 
agere poflit.” Baluz. tom. 1. p. 871. Spelman remarks 
concerning the earl, Præſidebat foro comitatus, non 
folus, ſed adjunctus epiſcopo. Hic ut jus divinum, ille 
ut humanum diceret, alterque alteri auxilio eſſet et con- 
filio : przſertim epiſcopus comiti, nam in hunc illi ani- 
madvertere ſæpe licuit, et errantem cohibere, Idem igi- 
tur utrique territocium, et juriſdictionis terminus,” Gloſſ. 
in verb. Comer. And the ſame author has obſerved, when 
talking of the hundred court, Aderant hic thani, (quos 
barones vocant poſteri), ut patet e LL. Ethelredi ca. 1. 
- iplique judices eccleſiaſtici, cum partis illius clero. In 
hundredo enim non minus quam in comitatu, unà tunc 
agebantur quz ad forum pertinent eecleſiaſticum, et quæ 
ad ſeculare: donec Gulielmus Conqueſtor, diviſis juriſ- 
dictionibus, hanc ab illa ſeparavit.” Ge p. 303. 


(30) Add. Lud. 3. tit. 16. 54. 64. Add. Lud. 4. 
tit. 24. ap. Lindenbr. Baluz tom. 1. p. 354. 450. 523+ 


dom. 
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expected, that they ſhould agree in 
their judgements, and ſhould willingly 
unite their efforts for the public in- 
tereſt, 


But the prince or earl performed not, 
at all times, in perſon, the obligations 
of his office. The enjoyment of eaſe, 
and of pleaſure, to which in Germany 
he delivered himſelf over, when diſen- 


gaged from war (31), and the mean idea 
he 


tom. 2. p. 89. It appears, that even abbe/es were ſome- 
times preſent in theſe courts . © Ut epiſcopi, abbates, at- 
que ab batiſſæ, comiteſque, unanimiter invicem ſint conſen- 
tientes legem ad judicium juſtum terminandum,” &c. 
Baluz. tom. 1. p. 366. 


(31) „ Quotiens bella non ineunt, non multum vena- 
tibus ; plus per otium iranſigunt, dediti ſomno, ciboque. 
Fortiflimus quiſque ac bellicoſiſſimus nihil agens, delega- 
ta domus et peratium et agrorum cura feminis ſenibuſ- 
que, et infirmiflimo cuique ex familia, ipſi hebent : mira 
diverſitate naturz, cum iidem homines fic ament inerti- 
am, et oderint quietem. Tacit. de M. C. c. 15. This 
propenſity to idleneſs and ſloth was owing to their limit · 
ed ideas of property, and to the great liberty they en- 
joyed : © Socrates dicebat,” ſays a judicious writer, 
«« fororem libertatis eſſe otium ; et argumentum hujus rei 
dicebat, ſortiſſimos eſſe et libertatis ſtudioſiſſimos Indos et 

Perſas; 
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he conceived of the drudgery of civil 
affairs (32), made him often delegate to 
an inferior perſon the diſtribution of 
Juſtice in his diſtrict. The ſame ſenti- 
ments were experienced by the Saxon 
nobility ; and the ſervice which they 
owed by their tenures, and the high 
employments they ſuſtained, called them 
often from the management of their 
counties. The progreſs, too, of com- 
merce, giving an intricacy to caſes, and 
ſwelling the civil code, added to the dif- 
ficulty of their office, and made them 
averſe to diſcharge its duties. Sher, 
therefore, or deputies, were frequently 


appointed to tranſact their buſineſs (33): 
and 


Perſas, qui utrique, ſi ſpectes exteriorem ſpeciem, ſeg- 
niſſimi eſent: Phry ges vero et Lydos ad opus faciendum 
aptiſſimos eſſe, fed ferviie,” Alian. lib. 10. c. 14. 


(32) LL. Long. lib. 2. tit. 30. c. 2. ap. Lindenbr. 
Baluz. tom. 2. p. 127. 

(33) “ Ficecomes, ſays Du Care, vicazius comitis, 
qui vices comitis exequitur.— The ſcyre-gemot,“ 
ſays Selen, (which was a court kept twire every year, 
as the ſheriff's turn is at this day), “ was held by the 

R biſhop 
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and though theſe were at firſt under 
ſome ſubordination to the earls, they 
grew at length to be entirely independ- 
ent of them. The connection of juriſ- 
diction and territory ceaſing to prevail 
(34), and the civil being ſeparated from 
the eccleſiaſtical power, they became the 
ſole and proper officers for the direction 
of juſtice in the counties. 

The hundred, however, and county 
courts, were not equal of themſelves 
for the purpoſes of juriſdiction and or- 
der. It was neceſſary that a court 
ſhould be erected, of ſupreme authori- 
ty, where the diſputes of the great 


biſhop of the dioceſs, and the ealdorman, (in ſhires that 
had ealdormen), and by the biſhops and Heri in 
ſuch as were committed to Serif.“ tit. hon. þ. 5 20. 


(34) The ſheriffs were perhaps originally elefted by 
the earls; but the diſunion of juriſdiction with land, and 
the intereſt of the people, which might be hurt by un- 
Kilful or improper ſheriffs, brought about a popular 
election of theſe judges ; which, bowever, ſeems to have 
been confirmed by the king. Du Cange, voc. Comes. 
Dalton, ec. vic, p. 6. Blackflone, 6b. 1. p. 329. 


ſhould 
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ſhould be decided (35), where the diſa- 
greeing ſentiments of judges (36) ſhould 
be reconciled, and where protection (37) 
ſhould be given to the people againft 

their fraud and injuſtice. 
The princes accordingly (38), or chief 
nobility, in the German communities, 
aſſembled together to judge of ſuch 
matters. The Saxon nobles continued 
this prerogative ; and the king (39), or, 
in 


(35) De caufis vero magnatum, et potentiorum non 
eognovit comes, nam hz ad aulam regiam deferendz. 
Spel. Glofſ. voc. Comes. 


(36) Capit. 3. tit. 77. ap. Lindenbr. p. 885. 
(37) Baluz, tom. 1. p. 198. 1222. 


(38) Tacit. de M. G. c. 11, © De minoribus rebus prin- 
cipes conſultant, de majoribus omnes. The leſſer mat- 
ters, to which our author refers, were the rights of in- 
dividuals, and the diſtribution of juſtice. The more im- 
portant concerns, which the people decided in a body, 
or by their repreſentatives, were thoſe which regarded the 
community in general. 

(39) Spel, Glaſſ. voc. Tufticiarius, Hence this court 
was called the &ing's court, It was here that King Al- 
fred, aſſiſted by his nobles, is ſuppoſed to have condemn- 

Ta R 2 ed 
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in his abſence, the chief jafticiary (40), 
watched over their deliberations. But 
it was not on every trivial occaſion that 
this court intereſted itſelf, In ſmaller 
concerns, juſtice (41) was refuſed du- 


ed forty-four judges to be put to death for abuſes in their 
office, See Horn, Mirroir des Juſtices, c. 8. But this 
author, I confeſs, is not entirely to be credited. Aſter, 
who lived in the fame age with Alfred, and wrote his 
| life, ſays nothing to this purpoſe : and ſeveral of the 
names of the judges are evidently not Saxon. This court, 
however, is doubtleſs alluded to in that paſſage of the 
laws of the Confeſſor, where it is ſaid in relation to the 
king. © Debet judicium re ctum in regno facere, et 
juſtitiam per concilium procerum regni ſui tenere.” Jl. 
hins, p. 200. Four courts aroſe fiom its ruins, and ma- 
nage, at this day, the buſineſs it comprehended ; the 
king's bench, the chancery, the common pleas, and the 
exchequer, The hauſe of Peers became alſo, on its abo- 
lition, the ſupreme court of appeal. Dalrymple on feud, 


property, ch. 7. ſed. 1. 


(40) This name, it may be alledged, is Norman; but 
the officer was knowa among the Saxons by the title of 
Tatius Anglia Aldermannus, Dugdale, orig. jurid. c. 7. 
Selden, tit, hon. p. 505+ 


(41) Leg. Polit. Eadgar, c. 2, LL. Cnut. 6. 16. 18. 
ap. Wilkins. 


2 ring 
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ring three ſeſſions of the hundred, and 
claimed, without effect, at four courts 
of the county, before there could lie an 
appeal to it. 


So gradually were theſe arrangements 
eſtabliſhed, and fo naturally did the va- 
rying circumſtances in the ſituation of 


the Germans and Anglo-Saxons direct 
thoſe ſucceſſive improvements, which 


the preſervation of order, and the ad- 
vantage of ſociety, called them to adopt! 
The admiſſion of the people into the 
courts of Juſtice, preſerved, among the 
former, that equality of ranks for which 
they were remarkable; and it helped to 
overturn, among the latter, thoſe envious 
diſtinctions which the feudal ſyſtem 
tended to introduce, and prevented that 
venality in judges, and thofe arbitrary 
proceedings, which the growing attach- 
ment to intereſt, and the influence of 
the crown, might otherwiſe have occa- 
tioned. 
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U 


The ſame ſubject continued. 


EroRE we leave this ſubject, it may 
be neceſſary to take notice, that 
ſome of our antiquaries, and many of 
our hiſtorians, have aſcribed to King 
Alfred thoſe maxims of police, and 
| thoſe methods for the regulation of ju- 
ſtice which we have juſt now attempt- 
ed to deſcribe; and which, truſting to 
the ancient monuments of Gothic ſtory, 
we have ventured to trace in their pro- 
greſs from the foreſts of Germany. 


The obſcurity of the ſubject, and the 
want of curioſity, joined to the autho- 
rity of a monkifh writer (1), and the 


(1) Rex Alfredus, totius Angliæ pagos et provincias, 
in comitatus primus omnium commutavit, comitatus in 
centurias et hundredas, et in decennas et tithingas diviſſt. 
Ingulpb. p. 870. ed. Francef. See alſo Malmeſb. lib. 2. 


53 
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high admiration of a monarch whom 
his hiſtorians have conſidered as the 
model of a perfect character (2), are 
the cauſes, undoubtedly, which have 
ſpread this opinion. 

A propenſity likewiſe in mankind, to 
conſider the forms of policy as the con- 
ſequence of political wiſdom, has con- 
tributed its influence to the ſame pur- 
poſe. It is the wants, however, as 
was obſerved, and the neceſſities of na- 
tions, which give birth to laws, and to 
civil eſtabliſhments. The politician, 
who, attentive to theſe, endeavours to 
relieve them, and to inſure the emolu- 
ment of his ſtate, is miſtaken for its 
founder. To the deſigns of Lycurgus, 
and of Romulus, are aſcribed the inſti- 


(2) “ He ſeems indeed” (ſays a great hiſtorian of this 
prince) * to be the complete model of that perfect cha- 
racter, which, under the denomination of a_/age or wi/e 
man, the philoſophers have been fond of delineating, ra- 
ther as a fiction of their imagination, than in hopes of 
ever ſeeing it reduced to practice: Hume, vol. 1. 
þ- 03- 
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tutions of Sparta, and of Rome. But 
thoſe illuſtrious ſtateſmen only acted a 
more conſiderable part, in unfolding 
the modes of adminiſtration which 
were fitted for theſe. It is the memo- 
rable ſaying of Solon (3), © I have not 
given to my country the wiſeſt laws, but 
thoſe which were moſt ſuited to its ge- 
nius and manners.” | 


The diſtreſſes of his reign, and the 
diſſolute manners which were thence oc- 
caſioned, induced Alfred to attend more 
particularly to the government of his 
kingdom. He was ſcarcely fixed on his 
throne, when an invalion of the Danes 
called him out to defend it. Many 
battles were fought ; and though Alfred 
was ſometimes victorious, yet was he 
forced at length to retire, with a few 
nobles, to the iſle of Athelney. The 
Danes mean-while carried every where 
deſtruction and ruin. Learning was 


(3) Plutarch. vit. Sol. Dr. Ferguſon on civil ſociety, 
part 3. ſcct. 2. 


neglected; 


> 
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neglected (4); the execution of juſtice 
was ſuſpended ; and the Engliſh, un- 
awed and unreſtrained, and unable to 
attend to tillage, and to other occupa- 
tions, gave themſelves up to diſorder, 
and ſubſiſted by plunder. They even 
perſonated the Danes, and, landing ſome- 
times in one place, and ſometimes in 
another, committed ſpoil and devaſtation 
on their country. | 


When the arts and the valour of Al- 
fred had brought mattcrs to greater 
tranquillity, and he had reſumed the 
enſigns of royalty, he began to repair 
the waſte of the Danes, and to conſult 


(4) © Quemadmodum” (ſays K. Alfred. in the pre- 
face to Gregory's paſtoral) extranei ſapientiam et doctri- 
nam hic in hac noſtra terra quondam quæſierint; noſque 
jam (verſa vice) peregrivari oportet ad eam adipiſcen- 
dam, adeo funditus concidit apud gentem Anglicanam, 
ut pauciiſmi fuerint cis Humbrum qui vel preces ſuas 
communes. in ſermone Anglico intelligere potuerant, vel 
ſcriptum aliquod e Latino in Anglicam transferre. Tam 
ſane pauci fuerunt, ut ne unum quidem recordari poſſim 
ex auitrali parte Thamefis, tum cum ego regnare occz» 
peram.” To ſo low an ebb was learning reduced! 


the 
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the future preſervation of his kingdom. 
He encouraged learning by his example, 
and invited many diſtinguiſhed foreign- 
ers to take up their reſidence in Eng- 
land; he compiled a body of laws; he 
accuſtomed an undiſciplined militia to 
regularity and order; he rebuilt the 
churches, the fortreſſes, and other pub- 
lic ſtructures, which the Danes had 
demoliſhed; and ſtrengthened and ad- 
orned thoſe cities which were no longer 
fit for habitation, or defence. But the 
arrangements, and execution, of juſtice, 
attracted his chief care. 


Though the obſervations, however, 
which were formerly made, are ſufficient 


to overthrow the opinion, that he was 
the ſole author of the eſtabliſhments of 


counties and hundreds (5); yet his wit- 
dom 


(5) Many facts might ſtill be added to oppoſe this opi- 
nion, I ſhall here mention a very few with regard to 
the diviſion of counties. To judge by the ſentiment of 
Jagulphus above cited, there could have been no earls 
before the reign of Alfred, as there were no counties, till 
that time, from which they might have been denomina- 
* : ted. 
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dom and vigilance introduced an order 
and diſpatch, which had been unknown 
in theſe courts. He beſtowed the great- 
eſt attention to have the nobility in- 
ſtructed in letters, and their country- 
cuſtoms : he was careful to ele& ſuffi- 
cient magiſtrates ; nor did his ability al- 
low him to be biaſſed by favour or pre- 
judice: and he was active to diſcover 
and to puniſh their neglect, or their 
fraud. 


But his care was not bounded by for- 
mer eſtabliſhments. He ſeems to have 
divided hundreds into tythings ; and the 


ted. We know, however, from Aſſerius, who was con- 
temporary with this monarch, that O/ric was Earl of 
Hamſhire, and Ethelwolph Earl of Barſhire, under 
Ethelbert ; and that Eanwulf was Earl of Somer/etſbire, 
under his father Ethelwolph. Several earls, before the 
time of Alfred, are alſo mentioned by Ethelwerd, a wri- 
ter of the Saxon period. And even Ingulphus hath the 
charter of King Ethelbald's foundation of Crowland, 
which is ſubſcribed by the Comites of Leicefler and of 
Lincoln. Beſides, it is ſaid in the laws of Ina, that if 
an earl allowed a thief to eſcape, he forfeited his county. 
2 tit, hon, p. 509, Wilkins, p. 20. 


diſorderly 
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diſorderly manners of the lower orders 
of men, naturally ſuggeſted to him this 
improvement on the German inftitu- 
tions. A tything, or free-borg, conſiſted 
of ten free-born men, with their fami- 
lies, who, uniting into a company, were 
pledges or ſurety for one another; and 
ſhould any of tkcic number offend a- 
gainſt the laws, they were bound to 
produce him, or to give ſatisfaction for 
his crime. Thirty-one days were al- 
lowed to bring him to juſtice (6); and 
if he could not be fonnd during that 
period, the yt hing man, or borſholder, with 
two of his own free-borg, and with the 
tzthingman, and two of the more conſi- 
derable pledge of each of the three 
neighbouring free-borgs, was called to 
Purge himſelf, by oath, of the offence 
and flight of the criminal. The bor/- 
Holder (7), or chief pledge, was the offi- 


ccr 


(4) LL, Edw. c. 20, ap. Wilkins, p. 201. Spel. Gloſſ. 
voc. Friborga. 


(-) LL. Edw, c. 32. ap. Wilkins, p. 203. Preerat” 
(50 oo the words of Selman ** novem ſui ſodalitii co- 
mitibus 
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cer who preſided over the buſineſs of the 
tything. Every houſeholder was an- 
ſwerable for his own family, and (8) 
even for a gueſt, if he had ſtaid above 
two nights in his houſe. To refuſe to 
be inrolled in ſome thing, or decennary, 
was to incur the character of an out- 
law; and no town daring to receive 
ſuch perſon, he was thrown into pri- 
ſon, or put to death as a robber, and 
an enemy to fociety. No one could 
change the place of his reſidence, with- 
out a legal warrant to that purpoſe (q): 
and all the pledges, from twelve years 
of age, were annually aſſembled at a 
court=leet, as it was called, or viezww of 
frank-pledge ; and having ſhown ir what 


mitibus (quos friborgos, congildones, contubern ales, &c. 
vocan:) cognovitque inter hos de damno, pratis , paſcuis, 
meſſibuſque illato ; etiam de litibus inter vicine s.“ G1. 
voc. Decanus Friborgi. 


(8) LL. Eqgrv. c. 27. ap. Wilkins. Duab us nosibus 
hoſpes, tertia nocte familiaris habendus eſt. 


(9) Lambard of Borſholders, and other ! ay officers, 


Free- 


P. 7+ 8. 
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free-borg they were entered, they took 
the oath of fealty to the king. 

The inſtitution likewiſe of trithings 
owed perhaps its original to this mo- 
narch. The trithing was conſtituted by 
the priricipal men of the different hun- 
dreds it comprehended (10); who meet- 
ing together, debated and determined 
all matters which had miſcarried in the 
bhundred-courts, or which had been found 
too difficult to be decided there (11); 
and the trithmgreve, or leidgreve, was 
the officer who had chief authority in 
this court. But this diviſion was not 


(10) LL, Eqdw. c. 34. ap. Wilkins, p. 204. Erant et- 
jam et aliz poteſtates ſuper Wapentachia, quas vocabant 
Trithingas, quod erat tertia pars provinciæ. Qui vero 
ſuper eas dominabantur, vocabantur Trithingerefar. Ad 
hos deferebantur cauſz, quz non poterant definiri in Wa- 
pentachiis, Sicque, quod Angli vocabant Hundredum, iſti 
iF apentachium ; et quod Anglice vocabant 111 vel iv 
hundreda, ĩſti vocabant Trithingas.— Quod autem in tri- 
thinga definiri non potuit, ferebatur ad Scyram. 


(11) Du Cange, voc. Trithinga. LL. Cnut. c. 19. 
Lambard of Porſholdere, p. 8. Spel. vit. Alfr. p. 74. 


generally 


Sect. 3. in Germany and England. 255 


generally extended over the kingdom 
(12); and where it did prevail (13), it 
does not appear to have ſubſiſted long. 
Theſe, I am apt to think, were the 
only innovations which the wiſdom of 
Alfred thought neceſſary (14). And with 
regard to counties and hundreds, he only 


(12) The county of Kent was divided in this manner. 
The rapes too in Sufſex ſeem to anſwer this diviſion ; and 
perhaps the ridings alſo of Yorkfbire. Spel, Relig, 
p. 52. 


(13) © It ſeemeth, (ſays the ſame antiquary, p. 53), 
« that our courſe now uſed for taking a jury out of many 
hundreds in the county, for trial of a cauſe arifing in 
one hundred, took beginning from the trial in the tri- 
thing; and that thereupon the trithing court grew out 
of uſe.” 


(14) After all, though I doubt not but Alfred introdu- 
ced theſe diviſions into England; yet I ſuſpect, that he 
copied them from a German original. The Trithingreve, 
| for example, who governed in the trithing, is the fame 
officer, in the opinion of Spelman, with the Salic Tungi- 
mw: and it is certain, that things prevailed in many 
| Gothic nations. Decani” (ſays Marateri, in his 
tenth diſſertation concerning the antiquities of Italy) ** per 
decanias, five decem familiis, jus dicebant : —” rem. 1. 
5. 519. But animpenetrable obſcurity covers theſe ſubjects. 


ſubjected 
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ſubjected them to a form of greater me- 
thod and rule. His ſucceſs was equal 
to the pains he beſtowed for the pre- 
ſervation of order, and the regular diſ- 
tribution of juſtice, Had a traveller 
loſt a bag of money on the highway, 
he was ſure to find it: and though 
golden bracelets, ſays Brompton (15), 
were hung up at the parting of ſeveral 
roads, yet no man durſt preſume to ſeize 


them. 


. IV. 


Of the forms of procedure. 


HE methods of trial which were 


in uſe among the Germans, are 
concealed in darkneſs, and in time. 


(1;) Theſe circumſtances are, no doubt, the exaggera- 
tions of hiſtorians ; but they ſerve at leaft to ſhow, that 
juſtice was adminiltered with the greateſt exactnels. 


Thoſe 
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Thoſe of the Anglo-Saxons are not more 
certain: and Selden (1), the moſt learn- 
ed of our antiquaries, has not ſcrupled 
to affirm, that he was no where able to 
diſcover them. Full of reſpect for fo 
great a name, and ſenſible of the obſcu- 
rity of this ſubject, I ſhall throw toge- 
ther my thoughts on it yOu doubt and 
heſitation. 


Among the Germans, an hundred com- 
pamons, as they were called, were choſen 
to aſſiſt the magiſtrates in the diſtribu- 
tion of juſtice. It muſt not, however, 
be imagined, that theſe companions could 
be ſo well inſtructed in their country- 
cuſtoms, as to judge in relation to them. 
Occupied in the practice of arms, and 
ſelected from the body of the people (2), 


they 


(1) Præfat. in Auth. decem. p. 43. tit. hon. p. 521. 


(2) Taci'. de M. G. c. 12, ** Centeni ſingulis ex plebe 
comites, conſilium ſimul et auQtoritas adſunt.” The 
Engliſh hiſtorians and antiquaries have confounded the 
companions mentioned in this paſſage, with thoſe who had 
attached themſelves to particular warriors. But no two 
orders of men could be more diſtin. See Tacit. de N. G. 

I c. 13. 
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they were judges of fact, and not of law. 
The democratical ſpirit of the Germans 
would not truſt the great or more illu- 
ſtrious with the power of an arbitrary 
deciſion in matters of diſpute, or of life. 
Every caſe was examined by the hundred 
compamons ; they pronounced their ver- 
dict; and the judges, princes, or earls, 
determined what was law. They were 
fworn, like other judges, to the perform- 
ance of their duty, in conformity to the 
practice of the times; and in this eſta- 
bliſhment do we find the origin of a 
Jury. 

But to judge of evidence with preci- 
ſion and candour, is at all times difficult. 
In rude ages it is moſt ſo: hence thoſe 


c. 13. The former were judges ; they were choſen for a 
certain purpoſe ; and their number was definite. The 
latter bad no connection with juſtice, but as citizens 
they followed their minds in the attachments they form- 
ed; and their number was not limited. The wiſdom of 
the former was reſpected, and the public was more imme- 
diately intereſted in their choice : the military qualities 
of the latter procured them efteem, and individuals were 
more immediately concerned in them. 


Judges 
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judges amounted to an hundred. Though, 
perhaps, as the Germans lived diſperſed, 
and diſtant from each other; as ſome 
might be indiſpoſed by fickneſs, or ta- 
ken up with other affairs ; and as many 
might have entered into the ſervice of 
nations which were then at war ; it was 
neceſſary to ele or ſummon an hundred, 
that, at leaſt, a competent number 
ſhould aſſemble for the purpoſes of ju- 
ſtice. In like manner, in poſterior ages, 
the ſheriff ordered twenty-f2aur jurors to 
be called, though a ſmaller number was 
ſufficient (3): and do not juries in Scot- 
land conſiſt, at this day, of a greater 
number than in England ? 


When the Germans had left their 
woods, and had begun to relide in 
towns; when intelligence, with regard 
to the inhabitants of diſtricts and coun- 
ties, was more certain z and when great- 
er knowledge, and a higher degree of 


(3) Smith's commonwealth of England, b. 2. c. 18. 


8 2 eulti- 
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cultivation, had rendered the bulk of men 
more capable to judge in caſes of intri- 
cacy, the number of jurors was dimi- 
niſhed. In the Anglo-Saxon period ac- 
cordingly twelve only were elected (4); 
and theſe, together with the judge, or 
preſiding officer of the diſtrict, being 
ſworn to regard juſtice (5), and the 

voice 


(4) The jurors were annually elected in Germany, and 
ſerved in that capacity for the year. The advancement 
of commerce and venality diſcovered the inconveniency 
of this method among the Saxons; and their number be- 
ing reduced, as we obſerved, to twelve, they were cho- 
ſen as occaſion directed, from the neighbourhood of the 
delinquent. 


(5) LL. Etheir, c. 4. © Habeantur placita in ſingu- 
lis wapentachiis, ut exeant ſeniores x11 thayni, et pre- 
poſitus cum eis, et jurent ſuper ſanctuarium, quod eis da- 
bitur in manus, quod neminem innocentem velint accu- 
ſare, vel noxium concelare.” 


I know that Dr. Brady in particular, (See his Hf. 

p. 76.), and Hicks, (Difſert. Epift, p. 34.) will not al- 
low that the hn here mentioned were jurors; but con- 
tend that they were judges, or lawyers, Not to mention, 
however, that Hicks is not conſiſtent with himſelf, ha- 
ving advanced an oppoſite opinion in a former part of his 
Diſſertation, I would obſerve, that my Lord Coke, and Sir 
Hary 
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voice of reaſon or conſcience, all cauſes 
were ſubmitted to them. 
Before the orders of men were very 


nicely 


Hary Spelman, who were doubtleſs more intelligent in 
antiquity and laws, were of a different opinion. 

Hicks, it may be farther remarked, in quoting another 
law which eſtabliſhes the practice of juries among the Sax- 
ont, has alſo endeavoured to take away its force by miſ- 
tranſlating it. See Senat. conſult, de Mont. Wal. c. z. 
He likewiſe ſuppoſes the x11 labnen mentioned there to be 
duodeni jure conſulti. But Biſhop Nicel/on ( Prefat. ad 
LL, Anglo Sax. p. 10.) and Spelman (Glo. p. 328.) 
have rendered theſe words more properly by legales homi- 
nes, which is the proper expreſſion for a jury, who, to 
this day, are proclaimed by the crier to be x11 good and 
lawful men. 


The ſame author has been equally inconſiderate or de- 
ſigning with regard to another Saxon law, which gives 
teſtimony to the ſame purpoſe, But I refer the reader to 
the before-named Biſhop, who has examined his reaſon - 
ings on this ſubject with equal learning and judgment. 


The general idea which Brady and Hicks, with their 
followers, are fond to inculcate, to wit, that the different 
parts of our conſtitution are to be traced from the Nor- 
mans, has led them into the greateſt abſurdities. They 
forget, that from the eſtabliſhment of juries among the 
Normans, a very ſtrong argument might be drawn, that 
they prevailed among the Saxons, They were known, 

S 3 | we 
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nicely diſtinguiſhed, the jurors were elect- 
ed from the ſame rank. When, how- 
ever, a regular ſubordination of orders 
was eſtabliſhed, and when the know- 
ledge of property had inſpired the ne- 
ceſſitous with envy, and the rich with 
contempt (6), every man was tried by 
his equals. The ſame ſpirit of liberty, 
which gave riſe to this regulation, at- 
tended its progreſs. Nor could mo- 
narchs aſſume a more arbitrary method 


we are certain, to the Danes and other Gothic tribes. 
(See Stiernbook de jure Suronum er Gothorum vetuſto, c. 4.) 
And were not all thoſe nations deſcended of the fame ori- 
giral, and governed by the ſame cuſtoms? Even the an- 
cient Britains had the dauodecimwirale judicium. See EL, 
Heel:. 


(No one, ſays a law of the Longobards, / fine 
certa et convicta culpa ſuum beneficium perdat, niſi 
ſecundum conſuetudinem anteceſſorum noſtrorum, et ju- 
cici im parium ſuorum.” Lindenbr. p. 659. This law, 
by the way, proves the antiquity of jarieri. En legis 
noflr» ideam,” ſays Spelman in citing it, quæ habe- 
tur in Mag. Chart. c. 30 Nullus liber homo rapiatur, 
del impriſonetur, aut difſeſietur de libero tenemento ſus.— 
nf por l-gale judiciun parium ſuorum, vel per legem 
err. GH. p. 449. 225 


of 
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of proceeding. © I will not” (ſaid the 
Earl of Cornwall (7) to his ſovereign) 
render up my caſtles, nor depart the 
kingdom, but by judgement of my 
peers.” Of this inſtitution, ſo wiſely 
calculated for the preſervation of liber- 
ty, all our hiſtorians have pronounced 
the eulogium. 

It was judged in general concerning 
evidence, both in Germany and Eng- 
land, by the teſtimony of witneſſes 
(8) : for the art of writing being altoge- 
ther unknown to the Germans (9), and 
little uſed by the Saxons, no written 
proofs could be adduced among the for- 
mer, and they were ſeldom appealed to 
among the latter. When no witneſſes 
could be found, the party accuſed de- 
fended himſelf by his own oath, and by 


(7) M. Paris, an. 1227. 
(3) Baluz. tom, 2. p. 330. 339. 348. 1187. 


(9) Tacit. de M. G. c. 19. Litteraram ſecreta viri pa- 
riter ac feminæ ignorant. 


84 the 
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the oaths of a certain number of com- 
purgators (10), who, without any know- 
ledge of the cauſe, ſwore to his veracity. 
This practice took its riſe in Germany at 
a time when individuals had entered in- 
to particular confederacies; and when 
their dealings being little extended, and 
their characters little known, no infor- 
mation was poſſeſſed concerning them 
beyond the circle of their companions ; 
and 1t prevailed in England when thoſe 
connections were broken, and when re- 
tainers were not kept together by conti- 
nual alarm and habitual attendance on 
their chiefs. In the courſe of ages, the 


(1c) Du Cange, voc. Furamentum, Spelman voc. La- 
da, LL. Hloth. et Eadr. c. 5. ap. Wilkins, There is 
yet a remain of this cuſtom in what is called the va 
of lany, which takes place in actions of debt without ſpe- 
cialty. The defendant, when the proof is not clear on 
the plaintif*s ſide, is admitted to wage bis law; that is, 
to give his oath, that he owes nothing to the plaintiff; 
ard to bring as many perſons of good charafter as the 
cou't ſhall aſſign, to make oath that he ſxears juſtly, 
Brady, p. 6;. 


cauſes 
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cauſes of cuſtoms are forgot, and yet 
thoſe cuſtoms continue. 


But when caſes were extremely doubt- 
ful and intricate, or of much import- 
ance, the jurors or judges, conſidering 
the little reſpect which in thoſe times was 
paid to an oath, truſted not to the teſti- 
mony of parties, of compurgators, or 
of witneſſes. They had recourſe to 
other modes of trial, which were then 
fancied to be infallible, and which aroſe 
from the licentious notions entertained 
of the operations and providence of the 
Deity ; ſubjects on which mankind have 
ever vainly employed their curioſity and 
reſearch, 


Of theſe the moſt confiderable was 
the trial by combat (11): and to a peo- 
ple 


(21) This trial was common to all the Celtic or Gothic 
tribes. Paterculus has obſerved concerning the Germans, 
At illi—ſimulantes factas litium ſeries, et nunc provo- 
caates alter alterum injuria, nunc agentes gratias, Quad cas 
Romana juftitia finiret, frritaſue ſua, novitate incognita 

diſcipline, miteſceret, et ſolita armis diſcerni jure termi- 
narent ur. lib, 2. c. 11%, To the ſame purpoſe is the 
following paſſage from Nicolaus Damaſtenus -. Umbrici, 
| quum 
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ple who were inured to arms, and who 
imagined, that innocence was protect- 
ed by the Deity, no inſtitution appeared 
more natural, or carried with it a high- 
er conviction. The victory of a party 
they conſidered as an award of the Di- 
vinity, who, concerning himſelf in hu- 
man affairs, decided for the juſt. But 
as individuals (12) had ſubmitted their 
differences to the laws of their country, 
it was not allowed to them to chuſe this 
trial of their own accord. The judge 
{13) or magiſtrate examined the merits 


quum controverſias inter ſe habent, pugnant armati, ac fi 
bello congrediendum eſſet; et videntur juſtiorem habuiſſe 
cauſam, qui adverſarium interemerint. Gronov. antig. 
Cre. tom. 6. p. 3850. The reader may alſo conſult 
Ezwy, lib. 28. c. 21, The Germans even judged in this 
manner of their national quarrels : © Ejus gentis, cum 
qua bellum eſt, captivum quoquo modo interceptum, 
cum electo popularium ſuorum, patriis quemque armis 
committunt. Victoria hujus vel illius, pro præjudicio ac- 
cipitur.“ Tacit. de M. G c. :0. . 


(12) Du Cange, voc. Duellum. LL. Hen. I. c. 59. 


(13) Da Cange, ibid. 
of 
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of the cauſe, and the propriety of deci- 
ding it in this form. He inquired if 
the parties were of proper age or con- 
dition (14) ; he received the pledges or 
ſecurity for their appearance, and ſub- 
maſhon to juſtice ; he determined the 
day of the combat (15), and ſpecified 
the place and the arms. The parties 
mean-while ſuſpended their animoſity 
and inſult; and when brought to the 
field, they were ſworn, that they poſ- 
ſefſed no herb, or ſpell, or incantation 
(16); and it was obſerved if they had 
armed themſelves with the legal wea- 
pons. The charge (17) was then given; 

and 


(14) Thoſe who were minors, or after fixty, and thoſe 
who were blind, lame, or otherwiſe incapable of fighting, 
were permitted to have champions. See the Gloſſaries. 
(15) Spel. Gloſſ. voc. Campus. 
(ic) Spel. ibid. | 
(17) It is not incurious to remark, that a judicial 
combat was propoſed ſo late as the reign of Queen Eliſa- 
beth. Simon Low and John Kime proſecuted Thomas 
Paramore for a manor and lands in the county of 
Kent. Paramore offered to defend his right by duel; 
and the champions were choſen on both fides. The 
ſtory may be ſeen at large in Speed, or in Spelmar's 
Mary, voc. Campus, A trial of the fame kind was 
| alſo 
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and their ſucceſs or miſcarriage deter- 
mined their innocence or guilt. 


The trial of the ordeal, which pre- 
vailed alſo in Germany and England 
(18), was the next in dignity. It con- 
fiſted of two branches; the fire-ordeal, 
by which the great and more noble 
were tried; and the water-ordeal, which 
was employed againſt peaſants, and men 
of low extraction. By the firſt, the cri- 
minal was to carry a red-hot iron, in 
his naked hand, for a few ſteps (19), or 


alſo propoſed in the time of Charles I, ; and the parties 
were Donald Lord Rea, and Mr. David Ramſey. See 
a very learned and ingenious book intitled, Ob/crwations 
on the more ancient ſtatutes; 2d. Edit. p. 265. It may 
be remarked, however, that both theſe trials were ſuper- 
ſeded by the royal authority. The curious reader may ſee 
the nature and ceremony of duels in Bracton, lib. 3. tract. 
2. c. 20. 21. 

(18) Baluz. tom. 2. p. 639. Cc. Senat. conſ. de Mont. 
Wall. c. 2. LL. Edw. et Gunth. c. 9. LL. Ethelſt. 
c. 7. 14. 21. 23. Ethelr, c. 1. Cnut. c. 17. part 2. 
c. 20. 27. 29. 32. 54. LL. Edw, Conf. c. 9. ap. Wil- 
kins. | 

(19) If the coulter or bar of iron was of one pound 
weight, the trial was called the Angle ordeal ; if of three 
pound weight, the triple ordeal ; and theſe methods were 
uſed in proportion to the ſuppoſed guilt of the criminal. 
Du Cange, voc. Lada, 


to 
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to walk blind-fold (20) and bare · foot 
over a certain number of red-hot plough- 
ſhares, which were placed a yard diſtant 
from each other: and he was pronoun- 
ced to be innocent, if he eſcaped un- 
hurt; but guilty, if he bore any mark 
or impreſſion. By the laſt, the party 
was ſometimes thrown into cold water 
(21): in which caſe, if he ſwam, he 
was condemned ; and if he ſunk, he 
was acquitted. At other times, his 
hand and arm were immerſed, to a cer- 
tain depth, into boiling water (22): and 

ſhould 


(20) O. Worm, Mon. Dan. lib. l. c. 11. Le Genare, 
p. 33. Seld. analeR. Anglo-Britan. c. 8. It was in this 
manner, we are told, that Emma, the mother of Ed- 
ward the Confeſſor, was tried for an illicit commerce 
with the Biſhop of Winchefter. Spel. Goff. p. 324. 


(21) In aquam frigidam inculpatus, manibus pedibuſ- 
que ligatus, ita ut dextra manus ſiniſtro pedi, ſi niſtra ve- 
ro dextro pedi adligaretur, mittebatur : fi ſupernataret, 
reus judicabatur ; fi ſubmergeretur, innoceas habebatur. 
Struv. hift. jur. criminal. ſect. g. 


(22) Prefat. Epiſc. Derrer. ad LL. Arngi;-Sax. p. 3. 
Spel. voc. Judicium Dei. Selens table- aH, article, 
Trial. 
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ſhould they receive any wound, his guilt 

was preſumed ; if not, his innocence. 
It is not neceſſary to mention the 
other modes of trial. They were of a ſi- 
milar kind, and derived their original 
from 


Trial, FVerſtegan, p. 66, It is remarkable, that among 
the Jews, women ſuſpected of adultery were tried by the 
water of jealouſy, See Numbers, c. 5. v. 11. and the 
commentary of Grotius, And ſeveral Roman hiftorians 
mention the caſe of Tuccia, the veſtal virgin; who, be- 
ing accuſed of incontinence, cleared herſelf, by carrying 
water in a fieve out of the Tiber to the Temple, Sophocles 
alludes, in his Antigone, to the trial by hot iron. And on 
this head, we have the following very curious paſſage in 
Strabo : * Sub monte Soracte urbs eſt Feronia, cogno- 
minis indigenz cuidam dex, quam vicini ſtudioſe vene- 
rantur : atque eft ibi lucus Feroniz, in quo facrificium 
perpetratur mirabile. correpti enim ejus numinis afflatu, 
homines nudis pedibus prunarum ardentium ſtruem illæſi 
perambulant. et quotannis eo turba hominum cum ſolennis 
conventus, tum ſpeclaculi ejus cauſa confluit,” 6. 5. p. 
346. The ſame cuſtoms appear alſo to have prevailed in 
ſeveral places of the Eaſt and Weſt Indies. See Purchas, 
Kempfer's hiſt. of Japan, vol. 1. p. 236. and ChurchilÞ; 
collect. of woyages, vol. 2, The Germans even employed 
the trial by water, ta prove the legitimacy of their 
children: 


Et quos naſcentes explorat gurgite Rhenus. 
Claud. in Rufin, lib. 2. 
If 
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from the ſame principle. Theſe exam- 
ples are ſufficient; and the beſt leſſon 
they give us is, to value thofe plans of 
Juſtice to which we are accuſtomed. It 
may be obſerved, however, that the ſame 
enlarged reaſon which has long fince 
aboliſhed every appeal to the Divinity, 
has taught us to prize the inſtitution of 
juries as the moſt precious gem of our 
conſtitution. 


If the reader would inform himſelf of the exorciſms, con+ 
jurations, offices, and the different ceremonies which 
were uſed in the Gothic ordeals, be may conſult Spe/man, 
voc. Ordalium. Baluz, tom. 2. or Marat, antig. Ital. 
diert. 38. 


AN 
His TORICAL D1iSSERTATION 


Concerning the AxTiquity of the 


ENGLISH CONSTITUTION, 


PART. V, 


Of the great council, or parliament, 
in Germany and England. 


SECTION I. 


Of the Commons in Germany. 


HEN we conſider the tumult 
and diſorder with which man- 


ners are frequently disfigured in ruder 
ages, and compare them with the 
peace and ſecurity which prevail in 

| cultivated 
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cultivated times, we are apt to con- 
clude, that in ſuch periods the intereſt 
and purpoſes of ſociety are little under- 
ſtood or valued. It is, however, among 
nations whom we diſgrace with the ap- 
pellation of barbarous, that the duties of 
the citizen are moſt generally known, 
and that his character is moſt reſpected. 
The novelty, and other qualities of ob- 
jects, which wrought their effects with 
a powerful energy in the mind of the 
German, his inexperience in certain ſi- 
tuations, and the heat and ardour with 
which he proſecuted and followed his 
reſentments and his feelings, induced 
him, on many occaſions, to ſpill the 
blood of his countrymen, and to in- 
fringe the order of his tribe. But he 
was ignorant of all the arts of life, and 
of thoſe various employments which fi- 
gure in the ages of refinement, and 
which, buſying the minds of indivi- 
duals, dull their ſenſations for a public 
intereſt. He ſought not, in the practice 
of fraud and chicane, the accumulation 
of wealth, or the means of pleaſure and 

T enjoy - 
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enjoyment. For he had formed no 
idea of a private property; and the 
territory which his valour had pur- 
chaſed from an enemy, accrued to 
the ſtate. His mind was uncon- 
ſcious of the meanneſs which the di- 
viſion of labour, and the variety of pur- 
ſuits, occaſion ; and of all thoſe felfiſh 
regards, which, following the progreſs 
of manners, riſe up to the corruption 
of mankind. Maintained by his nation, 
he ſtrengthened his natural magnanimi- 
ty by an attention to fo great an object. 
And as he was intitled to a larger al- 
lotment of territory (1), 1n proportion 
to his merits, he ambitiouſly contend- 
ed to promote the glory and proſperity 
of his tribe. Inſtigated by the moſt ge- 
nerous reflections, he performed all the 
offices which he owed to his country, 
with a keenneſs of paſſion which is never 
experienced by the poliſhed citizen. 


He courted and procured an admiſ- 


ſion into the general aſſembly of his na- 


(1) Part 1. ſect. 3. & 4. 


tion: 
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tion : and following the ſentiments of 
his mind, unawed by a laviſh fear or 
dejection, he painted them with that 
force, and glowing eloquence, which 
true paſſion always inſpires ; and com- 
municated to his fellow-citizens thoſe 
various movements with which his bo- 
ſom was agitated. His tribe, often 
ſtruck with the ſchemes he propoſed, 
lifted him up to put them in execution. 
The low concerns (2) of a party yielded, 
in thoſe times, to the public intereſt ; 
and a grateful nation acknowledged the 
value of its members. 


But though every man who had been 


adorned with a ſhield, and a framea, 
and was intitled to a proportion of ter- 
ritory, had a claim to attend the parlia- 
ment or great council of his nation; 
yet was it impoſſible that the more po- 
pulous tribes could, on ſuch occaſions, 
collect their individuals. It is natural, 
therefore, to imagine, that in ſmaller 
communities the people aſſembled in a 


(2) Tacit. de M. G. c. 11. 12. and part 1. feQ. 4. 
T 2 collective 
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collectiue body; but that in thoſe which 
were richer, and more populous, they 
appeared by a repreſentative. 


At a time when the fatigue of too 
numerous a family, when luxury, and 
the love of pleaſure, obſtructed not the 
utility of the ſexes (3), the greateſt in- 

creaſe 


(3) Tacit. de M. G. c. 20. Quanto plus propinquo- 
yum, quo major affinium numerus, tanto gratioſior ſene- 
ctus, nec ulla orbitatis pretia.” TI ſhall here add a few 
facts with regard to population in ſeveral Celtic commu- 
nities : ** Magnam olim fuiſſe Arvernorum potentiam inde 
ſciri poteſt, quod multa adverſus Romanos bella geſſe- 
runt, aliquando cc millium exercitu, atque etiam duplo 
ejus: nam duce Vercingetorige cccc millibus adverſus 
D. Cæſarem decertaverunt: ante cc millibus contra Ma- 
ximum Zmilianum, et Domitium item ZAEnobarbum,” 
Strabo, lib. 4. Helvetios aiunt, ſays the ſame au- 
thor, in the ſame book, quamquam eſſent auri divites, 
tamen latrociniis ſe dediſſe, cum viderent Cimbrorum 
opes : cumque eſſent in tres gentes diviſi, duas earum in 
expeditionibus bellicis periifſe. Quanta tamen ex reliquiis 
enata fuerit multitudo, bellum Helvetiorum contra D. 
Cæſarem geſtum docuit, in quo hominum cccc millia 
deleta ſunt : reliquos ad vi millia Czfar ſupereſſe paſ- 
ſus eſt, ne finitimis Germanis vacuam regionem relinque- 
ret.” It may be ſufficient to ſubjoin another paſlage 
from the fame writer: Inter Belgas preftire aiunt 
Bellovacos, ac ſecundum hos Sueſſiones. Quanta homi- 
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creaſe was unavoidable to the numbers 
of mankind. There were (4) four hun- 
dred nations in Gaul ; the ſmalleſt con- 
taining 50,000, the largeſt 200,000 men; 
and Germany was populous in propor- 
tion. The nation, for example, of the 
Suevi, conſiſted of an hundred diſtricts ; 
and each diſtrict (5) comprehended two 
thouſand warriors. Shall we imagine, 
then, that the whole body of this peo- 
ple aſſiſted at the deliberations of its 
council ? | 

As the Germans built no cities, 
but lived detached and ſeparate from 
each other; as the one half of a com- 


num copia apud eos fuerit, hinc colligi poteſt, quod olim 
trecenta millia hominum arma ferre valentium apud Bel- 
gas ſunt cenſa,” 


* (4) © Galliam multz gentes, non æque tamen popu- 
loſe, incolunt. Maxime inter has cc virorum millia, 
minimæ quinquaginta millia continent.” Died. Sic. lib. 5. 
See alſo Plutarch, Appian, and Cæſar, lib. 1. c. 29, lib. 2. 
6. 4. 33. 


(5) Part 1. ſect. 3. 


173 munity 
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munity was employed againſt an enemy, 
and the other in cultivating the ground 
(6); it was even difficult for ſmall com- 
munities to call together their members 
(7); but in large communities it muſt 
have been. altogether impracticable. 
When Cæſar was erecting his bridge o- 
ver the Rhine (8), the Suevi, it is ſaid, 

were 


(5) Part 1. ſect. 3. 


(7) It gives me plenſure that I am able to confirm this 
opinion by the teſtimoay of fo great a man as Grotius. 
This author imagines, that it is unnatural to fancy that 
every individual in the German ſtates was preſent at their 
councils. © Id enim” (to uſe his own words) in gente 
magna, qualis præſertim Batavorum, in qua nationes 
ſeptem Plinius (lib. 4.) numerat, Batavos proprie ita 
dictos, Caninefites, Friſios minores, Friſiabones, Cau- 
chos minores, Tuſios, Marſacios, fieri omnino non 
poterat. Sed mae, (he alludes to this expreſſion of 
Tacitus, de minoribus rebus principes conſultant, de ma- 
joribus cmnes) © dicuntur ipſum concilium, quo ex cmni 
regione omnique ordine idonei homines mittebantur.” 
Lib. de Antiq. Reip. Bataw. c. 2. So when Civilis decla- 
red war againſt the Romans. convocavit primores gen- 
tis et ptompiiſũumos vulgi. Tacit, hiſt, lib. 4. 


(3) Cæſar. e in fines Ubiorum recepit, atque iis 
auxilium ſuum pollicitus, & ab Suevis premerentur, hæc 


ab 
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were alarmed, and ſummoning a great 
council, they diſpatched orders through 


the community, directing the people to 
forſake their habitations, and conceal- 
ing their children, their wives, and ef- 
fects, in the woods, to repair to a ſtipu- 


lated rendezvous, and expect the Ro- 
mans. If the individuals of this ſtate 


had met in a collective body, it had been 
unneceſſary to iſſue ſuch orders. 


Nor were the Gauls or Germans ig- 
norant of a repreſentation in other caſes. 


When threatened by any general cala- 
mity, they formed great councils of 
their ſtates to conſult for their common 
preſervation, and in theſe each commu- 
nity (9) appeared by its deputies, King- 

| doms 


ab iis cognovit : Suevos poſteaquam per exploratores 
pontem fieri comperiſſent, more ſuo, concilio habito, un- 
cios in omnes partes dimififſe, uti de oppidis demigrarent, 
liberos, uxores, ſuaque omnia, in filvas deponerent ; atque 
emnes, qui arma ferre paſſent, unum in locum convenirent ; 


de bell. Gall, lib. 4. c. 19. 


(9) Cæſar, lib. 1. c. 3c. lib, 6. c. 3. lib. 7. e. 12. 75. 
The Rates of Gaul, for example, held by their repreſen- 
T 4 tatives 
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doms were repreſented by their ſove- 
reigns, and free ſtates by chieftains 
whom the people had elected for that 
purpoſe. Another mode of repreſenta- 
tion was likewiſe known very generally 
over Germany. © Vetuſtiſſimos ſe no- 
biliſſemoſque,” ſays the Roman hiſto- 
rian (to), © Suevorum Semnones me- 
morant. Fides antiquitatis religione fir- 
matur. Stato tempore in filvam augu- 
rus patrum et priſca formidine ſacram, 
omnes ejuſdem ſanguinis populi lega- 


tatives a great council or aſſembly in the reign of Veſpa» 
ſian. ** Refipiſcere paulatim civitates, faſque et ſcedera 
reſpicere, principibus Remis: qui per Gallias edixere, 
Ur miſſis legatis in commune conſultarent, libertas an 
pax placeret. Igitur venientis exercitus fama, et 
ſuopte ingenio ad mitiora inclinantes Galliarum ci vita- 
ves, in Remos condænere. Tædio futurorum præſen- 
tia placuere. Scribuntur ad Treveros epiſtolæ, nomine 
Galliarum, ut abſtinerent armis, impetrabili venia, et 
paratis deprecatoribus fi peniteret.” Tacit. hift. kb, 4. 
c. 67. 68. 69. The Anglo-Saxons, it may be obſerved 
in this piace, had aſſemblies during the heptarchy of the 
ſeven kingdoms, and ſo could be no ſtrangers to the idea 
of a repreſentation. 


(10) Tacit. de M. G. c. 39. 
tionibus 
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tionibus coeunt, ce/oque publice homine ce- 
lebrant barbari ritus horrenda primordia.” 
A repreſentation which was uſed in the 
councils and ſuperſtitions of nations, 
could not be unknown 1n the councils 
of a community. 


„ 


Of the Commons in England. 


F the commons were ſo conſiderable 

m Germany, they muſt alſo have 
conſtituted a part of the Anglo-Saxon 
parliament. But many authors decry 
the antiquity of our conſtitution, and 
deduce from Norman monarchs the ex- 
iſtence of our liberty, Following the 
tenor of the ſentiments (1) into which 


I 


(1) I may perhaps have occafion, if theſe papers are 
found to have any value, to exhibit, in another work, a 
| connected 


282 Of the great council in Part V. 


I have been led, I ſhall deliver a few 
thoughts on this ſubject. 


The Germans, it is natural to think, 
brought along with them into England 
the ſame ſpirit and manners by which 
they had been directed in their own 
country. They renounced not all at 
once the way of thinking to which they 
had been accuſtomed ; the character of 
the citizen was ſtill reſpected, and the 
power of the commons was ſtill conſi- 
derable. Would the freedom which the 
people had enjoyed in Germany be ex- 
changed for ſervitude, and bands of 
independent heroes fink into ſlaves ? 
Did they follow their leaders into an- 
other country; did they fight and con- 
quer; and were chains and ſubmiſſion 
the reward of their valour and ſervice ? 
Haughty and free conquerors were not 
to be uſcd in this manner. Such a 


connected view of ſeveral direct arguments, which prove 
a repreſentation of the commons before the 49th of 
Henry III. To enter upon theſe at preſent, would lead 
me beyond the deſign of this eſſay. | 
5 treatment 
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treatment might ſuit the condition of 
the vanquiſhed ; but could it ever be ap- 
plied to men who had been born free, 


who had experienced liberty, and who 
had joined to their natural independence 
the fierceneſs of victory? 


It is more conſiſtent with hiſtory and 
reaſon to conclude, that they improved 
and ſecured their condition. They re- 
ceived an increaſe of conſideration and 
power by the fie and territory they had 
acquired. The ſervice they performed 
was honourable; and their influence 
conſtituting the grandeur and authori- 
ty of the nobility with whom they were 
connected, their favour on that account 
was courted, Were they at any time 
treated with ſeverity, or did they fancy 
that the expence and fatigues of war, 
were but ill repaid by the lands they poſ- 
ſeſſed (2), they returned them to their 


lords, and paſſing into the train of more 


(2) Brufel. liv, 2. ch. 27. I ſpeak of times before 
the perpetuity of the feud had been fully eſtabliſhed. 


liberal 
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kberal maſters, they renounced the ob- 
ligations they owed to them. 

But a great part of the people in the 
Saxon period had ſcized on lands, which, 
holding of no ſuperior, were confidered 
as their property; and many of thoſe, 
who, following the fortunes of leaders, 
had been preſented with a feudal grant, 
poſſeſſed themſelves likewiſe of territo- 
nes which were free and alladial. Inde- 
pendent, therefore, from their riches, 
and the ſtate of ſociety, the people for- 
got not the privileges which they had 
enjoyed in Germany. 

Guided, however, by ideas of the 
feudal law, the ſpirit of which they 
may not perhaps have underſtood, ma- 
ny authors have thought, that from the 
obligation of the king's vaſſals to attend 
his court, the origin of parliaments is 
derived. They confound the court of 
the king with that of the nation ; and 
conjecture, that when the wants and 
neceſſities of the great barons had taught 
them to diſmember their fiefs, and when 
cities had grown into eſtimation from 

the 
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the progreſs of commerce, the knights of 
the ſhires, and the citizens or burgeſſes, 
made their appearance in parhament ; 
and theſe alterations they aſcribe to the 
Norman times. 


But parliaments were modelled upon 
a wider foundation. They prevailed in 
Germany ; and it 1s only by an atten- 
tion to the forms they aſſumed there, 
that we muſt judge of thoſe eſtabliſh- 
ments. They prevailed alſo in Englan 
before the great barons had parcelled 
out their poſſeſſions, and before com- 
merce had flouriſhed in towns, or wealth 
had become the chief object of value. 
Men talk of the oppreſſion of the peo- 
ple, and of the poverty of the boroughs : 
but the people were rather flattered than 
oppreſſed. And allowing that the bo- 
roughs wanted wealth (3); yet they 


Were 


(3) This, however, can never be allowed. We 
know from Bede,” ſays a candid and manly inveſtigator 
into the antiquities of our government, that there were 
in England long before his time, twenty-eight famous 
cities, beſides innumerable caſtles, and walled towns of 

- note; 
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were not poor from the ſeverity of go- 
vernment, but becauſe they deſpiſed (4), 


or were ignorant of the conveniencies of 
| life : 


note; many of which, though now extremely decayed, 
or quite ruined, were then very conſiderable ; the greateſt 
and richeſt part of the nation living in thoſe times for the 
molt part in cities, or great towns, for their greater bene- 
fit or ſecurity ; and the greater part of the lands of Eng- 
land in the Saxon times, and long after, lay uncultivated 
and over run with foreſts and bogs ; ſo that the inhabi- 
tants of thoſe cities and boroughs being then ſo conſider- 
able for eſtates in lands, as well as other riches, could 
not be excluded from having places both in the Britiſb 
or Saxon great councils, What man of ſenſe can believe, 
that the ancient and potent cities of London, York, Can- 
terbury, Lincoln, c. ſhould ever be excluded from ha- 
ving any hand ia the great conſultation about giving mo- 
ney, and making laws, and for the public defence of the 
kingdom, in the Saxor times, any more than they are 
now ? And therefore we find, that in all the kinzdoms of 
the German or Gethick original, the chief cities and towns 
have ſtill ſent deputies to the diets or aſſemblies of eſtates.” 


Biblictheca Politica p. 270. See alio p. 272. 


(ya deux ſortes“ (ſays Monteſquieu) de 
peuples pauvres: ceux que la durete du gouve nement a 
rendus tels; et ces gens · la ſont incapables de preſque au- 
cune vertu, parce que leur pauvrete fait une partie de 
leur ſervitude: les autres ne ſont pauvres que parce qu'ils 
ont dedaigne, ou parce qu'il; n'ont pas connu les com- 

modites 


* 
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life: and thus their poverty was a part 
of their liberty. & 

We have ſeen, that the German no- 
bility obtained a place in the councils 
of their nation ; and that they retained 
this prerogative in England : we have 
ſeen, that the German druids arrogated 
to themſelves a ſeat in thoſe councils ; 
and that the Saxon clergy were adorned 
with this privilege : we have alſo ſeen, 
that the commons in Germany aſſem- 
_ bled in a collective body, or by a repre- 
ſentative : And ſhall we not conclude, 
with an equal propriety, that the com- 
mons in England exerted a legiſlative 
authority ? 


Every free-man in Germany aſſem- 
bled in perſon at the councils of his na- 
tion, or voted for the repreſentative of 
his diftrict. The ſame conduct was ob- 
ferved in England. The poſſeſſion of 


modites de la vie; et ceux-ci peuvent faire de grandes 

choſes, parce que cet pauvrete fait une partie de leur li- 
berte,” LZ'e/prit des Loix, liv, 20. ch. 3. 

land 
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land was the mark of freedom among 
the Saxons; and in thoſe ſtates of the 
heptarchy where the people could appear 
in a body, every individual who had 
ſeized, or had been endowed with terri- 
tory, had a title to attend its councils : 
but in thoſe which were more populous, 
and where the individuals could not eaſily 
be collected, the holders of land gave 
their votes for repreſentatives : and 
from the time that the Saxon kingdoms 
were united, the commons appeared ge- 
nerally in the way of repreſentation, 

In every inferior court, which had 
been formed in Germany and England, 
the free-men, or poſſeſſors of land in 
the territory over which it preſided, aſ- 

ſembled as the ſuitors there. Would we 
every where perceive the marks of a 
limited and free adminiſtration in the 
loweſt eſtabliſhments, and yet find them 
to be wanting in that which was high- 
eſt, and moſt important? It is impoſ- 
ſible. The whole land-holders among 
the Saxons were the /uztors of the coun- 
cil of the nation. The boroughs, or 

towns, 
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towns, forming corporations, and being 
endowed with land, had a title to be pre- 
ſent by their deputies; and the wife 
(5), or wiſe men, who are mentioned as 
a part of the Anglo-Saxon parliament, 
were the knights of the ſhires, and the bur- 


geſſes. 


THesE arguments in favour of a re- 
preſentation among the Saxons ariſe na- 
turally from the reflections I had made. 
To enumerate the different opinions 
which have been formed concerning the 


eſtabliſhment of our parliament, and to 
examine the reaſonings which have been 
adduced to ſupport them, belong not to 
the preſent undertaking. 


(5) There can be ro improvriety in ſupp” ſing. that 
the term wites was applied to the repreſen atives of 
counties and borough*, A man whom the people could 
intruſt to make laws for them, might very well be called 
a wie, 4 diſcreet or wiſe man” lt is obvions, at 
leaſt, that this term could not mean /awyers, or judges, as 
Dr. Brady imapines : fo lau was not then the object of 
a particular profeſſion ; and judges had no more voice in 
making laws than at preſent, See Bib polit dialogue 0. 


U 
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CUNCGCL U-SEFQKN 


N the whole, I pretend not to have 

exhauſted the different ſubjects I 
have ventured to diſcourſe of in this 
treatiſe. If I have made it appear, that 
the parts which compoſe our conſtitu- 
tion aroſe more immediately from the 
foreſts of Germany, I have anſwered 
my intention. Thoſe who have more 
learning and capacity may penetrate 
farther, and delineate, with a happier 
pencil, the plan of our government. 


THE END, 


MVSEVM 
BRITANNICVM 


CORRECTIONS, 


Page 33. line 3. from the bottom, delete 
the word 70. 


Page 203. line 14. from the bottom, for 
forthy, read forty, 


Page 208. line 7. from the top, for fur- 
niſbed them, read furmſhed to them, 
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